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SPECIAL PROSECUTOR LEGISLATIOxN 

WEDNESDAY, MAY 18, 1977 

U.S. HOUSE OF REPRESENTATITES, 
SUBCOMMITTEE ON CRIMINAL JUSTICE 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:30 a.m., in room 2237, of the Raybum 
House Office Building, Hon. James R. Mann [chairman of the sub- 
committee] presiding. 

Present: Representatives Mann, Hall, Gudger, Wiggins, and Hyde. 
Also present: Thomas W. Hutchison, counsel; Robert A. Lembo 

and A>hley O. Thrift, assistant counsel; and Raymond V. Smietanka, 
a-ssociate counsel. 

Mr. MANN. The subcommittee will come to order. 
The subject of today's hearing is special prosecutor legislation. We 

will be looking at several bills, all of which provide a mechanism 
for the court appointment of a special prosecutor in certain 
ciiruuistances. 

The STibcommittee first began studying special prosecutor legisla- 
tion late in the 93d Congress. We held extensive hearings, receiving 
testimony from several Members of Congress; from Acting Attorney 
Greneral Robert Bork; from several constitutional law experts, includ- 
ing Daniel J. Meador, who is currently the Assistant Attorney General 
in charge of the Office for Improvements in the Administration of 
Justice; from the then recently dismissed Special Prosecutor, Archi- 
bald Cox; from the then newly selected Special Prosecutor Leon 
Jaworski; from Common Cause; and from the American Bar 
Association. 

Last Congress we held additional hearings on special prosecutor 
legislation. We had before us then the House bills providing for court 
appointment of a temporary special prosecutor, as well as a Senate 
bill that created a permanent Office of Special Prosecutor within the 
Justice Department. 

The Senate bill originally had provided court appointment of a 
temporary special prosecutor, but that provision was changed as a 
part of a compromise worked out with Attorney General Levi. 

We received testimony on the House and Senate bill from five 
Senate sponsors of the Senate legislation; from Attorney General 
Levn: from Watergate Special Prosecutor Charles Ruff; from the 
American Bar Association: from this committee's special counsel for 
the impeachment inquiry, John Doar, and its special counsel to the 
minority for the impeachment inquiry, Albert E. Jenner, Jr.; from 
Prof. Samuel Dash, who was chief counsel and staff director for 
Senator Ervin's Select Committee on Presidential Campaign Ac- 
tivity ; and from the American Civil Liberties Union. 

(X) 
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The bills introduced this Congress call for a court appointment of 
a temporary special prosecutor in certain circumstances. Provisions 
similar to those in the House bills are contained in legislation intro- 
duced in the Senate by Senators RibicoflF and Percy, S. 555. The Senate 
Governmental Affairs Committee, which Senator Ribicoff chairs, has 
voted to report S. 555 with some amendments. Those amendments, I 
imderstand, make changes in the bill's special prosecutor provisions 
but do not alter the basic thrust of those provisions. S. 555 will now 

o to the Senate Judiciary Committee for 30 days, after which it can 
e brought to the floor of the Senate. 
Our witnesses today are from the Justice Department, the Ameri- 

can Bar Association, and tlie American Civil Liberties Union. They 
will appear in support of the concept of a court appointed temporary 
special prosecutor, and their remarks will focus upon refinements and 
changes they would like to see in the pending House bills. 

They may also be in a position to comment upon some of the changes 
in the Senate bill. 

Our first witness today, is the Acting Assistant Attorney General in 
rhnrge of the Justice Department's Office of Legal Counsel, John 
Harmon. 

We are pleased to have you here today to present the administra- 
tion's views on the special prosecutor legislation. 

Without objection, vour prepared statement, which we each have, 
•will be made a part oi our record, and you can pi-oceed as you see fit. 

Mr. HARMON. Fine. 

TESTIMONY OF JOHN M. HARMON, ACTliTG ASSISTANT ATTORNEY 
GENEEAI, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE 

Mr. IL\R]»toN. Mr. Cliairman, thank you for the opportunity, first, 
to lie here to present the views of the Department of Justice, and as 
I have indicated, the views of the President as well. His message to 
Congress on May 3, 1977, indicated his support for the principle of 

•the appointment of a temporary' special prosecutor underl5ing this bill, 
.as well as the bill that is presently pending in the Senate. S. 555. 

With your permission, as the prepared statement has been sub- 
•mittod. I would again submit that for the i-ecord and simply address 
myself to two important points, the first being the n^noval power. 

A constitutional question is raised by H.R. 2835's investing the re- 
moval power in the special division of the court. It is the strong opin- 
ion of the Department of Justice that tliis would present problems, be- 

•cause of the questionable constitutionality of this removal provision, 
in any prosecution that may be necessary to be brought by that special 
prosecutor. 

While this is a much debated clause in the bill, it's probably, from 
l^he practical point of view, the problem least likely to arise. In view 
•of our recent history with the special prosecutor, removal in anything 
less than a case of extraordinary impropriety is not beyond the realm 
•of possibility, but very unlikely. However, the provision placing that 
tesponsibility—the power of removal—in the courts crosses that line 
drawn by our doctrine of separation of powei-s between the executive 
and the judiciary. It makes the judiciary both perform its function 
of judgment and, through the removal power and the attendant power 



of supervision, in fact, of looking over the shoulder of the special 
prosecutor. It puts the judicial brancii in the position of really having 
tiie effective control of both judgment and prosecution. 

This is something that's carefully drawn out in case law—the dis- 
tinction between the two and the division between the two. We have 
taken the position that because of the extraordinary cases that we are 
dealing with, we support the appointment of a special prosecutor. In 
those circumstances, it is proper for the judiciaiy to participate in the 
appointment of a special prosecutor. 

However, appointment is something distinct from removal. Once 
the special prosecutor is there, he is only answerable at that time and 
could only be legally answerable for his conduct to those in whom 
the power o,f removal is vested. If that is in the judiciaiy, we feel 
that will present a serious constitutional problem and that it would 
subject the entire mechanism to possible challenge by defendants in 
acase. 

The second point that we feel is most important is an omission in 
the bill—and we say an absolutely correct omission in the House bill. 
The Senate bill contains a provision providing for an Office of Gov- 
ernment Crimes. The Attorney General and the Justice Department 
feel very strongly that the House version—this version of the bill, 
2835—is the correct approach in not mandating a statutory creation 
of an Office of Grovemment Crimes. 

I tried in my testimony—in my prepared testimony—to outline the 
reason underlying that, but I again commend this version of the bill 
and strongly endorse this concept. The responsibility should be where 
it is now, on the shoulders of the Attorney General and the head of 
the Criminal Division for crimes in the public sector. The flexibility 
in the ability to marshal resources of the Department, from whatever 
quarter, to address those problems as the needs arise, is a necessary 
component of the effex-tive administration of justice. 

There are some eight other modifications of the bill that T have out- 
lined in my prepared testimony. We have had very profitable dis- 
cussions with your staff—the staff of the committee-—concerning those 
changes, and I feel that we will be happy to continue to w;ork with 
your staff in reaching agreement on those recomended modifications. 

Thank you, Mr. Chairman. 
Mr. MAXN. All right. 
Precisely what mechanism did you sugajest—does the administra- 

tion sugfrest—with reference to the removal power? 
Mr. HARMOX. We have supported the mechanism established in 

the Senate bill, which provides for removal by the Attorney General 
only on the grounds of extraordinary—-in quotes—"extraordinary" 
impropiety, and providing for a mechanism for judicial review of that 
removal. 

We feel that the added safeguards that nre necesary to review the 
executive branch conduct, with respect to the spexiial prosecutor and 
insulate the special prosecutor from interference by the executive 
branch are adequately preserved and protected in that approach. 

Mr. MANN. Mr. Hall, do you have any questions ? 
Mr. HALL. Mr. Harmon', why is it assumed that the Attorney Gen- 

eral, with fiH of his staff, could not perform the duties that we are 
talking about here, of a special prosecutor being appointed ? 



Mr. HARMON. Mr. Hall, it is not the assumption, certainly not of 
this Attorney General of this Department of Justice, that it could not 
and would not exercise the prosecutorial power vested in the executive 
branch to adequately and forcefully pursue and prosecute any viola- 
tions of law by any person, no matter what his office. 

However, the reason for our support for this bill is that it is our 
understanding, particularly in light of our recent experience from 
Watergate and its aftermatn, that not only the substance of justice but 
also the public perception of justice must be safeguarded. The percep- 
tion that justice is done is often as important as justice itself, and it's 
solely for that reason that we feel that it is important to establish a 
mechanism for the appointment of a temporary special prosecutor. 

Mr. HALL. Well, is it the Department s understanding that the pub- 
lic perception of justice at this time is at an all-time low and that tliere 
is a need for some outside prosecutor to be appointed to overlook and 
oversee the affairs of the executive department of Government? 

Mr. HARMON. Yes; it is. 
Right now the perception—not of the Department itself but of this 

immediate past history—is fresh. It's still fresh in the public mind, 
and should be. There are lessons to be learned, and we will be working, 
I'm sure, for the next 4 years, at least, if not longer, to eradicate an 
image that was attached to the Department of Justice as an institu^ 
tion. And it's to address that problem—that problem of the public 
perception of justice and the abuses that we perceive and real abuses 
of the system of justice to which we feel this legislation is addressed— 
that we support this legislation. 

Mr. HALL. And is it your understanding that the public perception 
of the Department of Justice at this time is low because of the Water- 
gate scandals? 

Mr. HARMON. Yes, sir, that's correct. 
Mr. HALL. Where do you get that information ? WYio do you get that 

information from, that the public perception is so low on the executive 
department, when everyone connected with it has been convicted? 
Maybe not everyone, but the biggest portion of them. 

Mr. HARMON. I understand that very well. In fact, we are living— 
we encounter this each day when we are here in the House, when we 
are in the Senate, and wnenever Attorney General Bell is making 
speeches. There is—Attorney General Bell has called it the Water- 
gate syndrome in the sense of a suspicion, and maybe a healthy suspi- 
cion, of this concentration of this exercise of what is properly execu- 
tive power with the way in which it is being exercised. There have 
been hard lessons learned, and I think here in the House and in the 
Senate, that that feeling is certainly there. 

The second look that the Congress is now undertaking on different 
pieces of legislation—other institutional mechanisms, the device of the 
legislative veto, which is often discussed, often debated, is another 
attempt to come back in and reassert another check in the system 
of checks and balances. 

Mr. HALL. I realize it's in vogue now for everyone to look with 
some disfavor upon certain members of the executive and judicial 
and maybe other areas—but does that call for the establishment of a 
special prosecutor and all of the staff that goes with that, when your 



Department, in its wisdom, is set up constitutionally to take care of 
these mattei-s ? 

Now, you realize—I'm not condoning Watergate, but are we going 
to forever let the aftermath of Watergate determine the existence ot 
new bodies and new agencies, new people to prosecute, when we have 
a body that's established to do that ? 

Mr. HARMON. Again, it's the very strong opinion of the Department 
of Justice, the Attorney General, that the temporary special prose- 
cutor as opposed to the permanent office, which was debated during 
the last session of Congress, the choice between the two, that in fact 
this is the correct route to follow. We are talking about the appoint- 
ment in the extraordinary circumstances as covered by this bill of a 
temporary special prosecutor—not a permanent staff, not a second 
Justice Department. I concur wholeheartedly in what I perceive to be 
the real thrust of your questions now. No, we don't need a second 
Justice Department. We are not looking for a second Justice Depart- 
ment. 

Mr. HALL. But isn't that what you are in reality going to have ? 
Mr. HARMON. I don't believe so. It's not our understanding of this 

bill. ^ 
In fact, what we are looking for in this bill is the ability to stand 

back and say, yes, we could and would prosecute in this case. How- 
ever, because the suggestion of an appearance of conflict of interest— 
it's not a conflict of interest, it's the appearance of a conflict of interest, 
or with the judge who is sitting there who knows that he can cor- 
rectly decide that case, but will rccuse himself, even knowing that 
full well in his own mind he could decide that case—it's also important 
that to litigants, or the defendant in the criminal case, that he knows, 
that he believes that justice has been done. It's for that reason that 
we favor the creation of this mechanism for the appointment of a 
temporary special prosecutor. 

Mr. HALL. Is it your understanding that because of the conflict of 
interest between the Department of Justice and these people that 
might come under the purview of this new office is the reason why 
there should be the creation of this office. 

Mr. HARMON. The appearance of conflict of interest, that's correct. 
' The interest of the President is involved, because, in fact, the func- 
tion performed by the Department of Justice is a part of the executive 
function—directed, controlled, and properly so, oy the President of 
the United States—and oocurs when the President is the object of the 
investigation, or the Vice President or the Attorney General. 

Mr. H.VLL. Well, under this bill, does the Attorney General have the 
final decision as to whether or not there will be a triggering of the 
appointment of a special prosecutor ? 

Mr. HARsroN. His determination is quite limited. His determination 
is only that the charges are nonfrivolous. 

Mr. HALL. I understand from this report T have been furnished that 
the action of the Attorney General is not subject to review. 

Mr. HARMON. That's correct. But his  
Mr. HALL. On page .3, this decision by the Attorney General is not 

reviewable—that is, whether or not he thinks there should be any fur- 
ther investigation or prosecution. 
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Mr. HARMON. His determination that the allegations are frivolous is 
unreviewable. The purpose for that clause in the legislation was to ad- 
dross the problem of the unfounded allegations. I don't have the fig- 
ures with me now, but it runs into the hundreds of letters from citi- 
zens complaining about and making allegations of misconduct.    . 

Mr. H^\LL. I understand those things, but the point I'm making, if 
ou are talking about an apparent conflict, if the Attorney General 
as the final right, w^hich is not reviewable, to make the determination 

that a matter needs further investigation or that it does not need fur- 
ther investigation concerning any of these people, don't you get back 
to the same proposition of a conflict of interest ? 

Mr. HARMON. In that position, for example, if a member of this com- 
mittee became aware of an alleged violation of tlie law on the part of 
one of the people covered by tiiis bill, and he addressed a letter to the 
Attorney General, went to see the Attorney Greneral, tliere is an alle- 
gation of this wrongdoing in your own mind, in the mind of the per- 
son who has made that allegation, that is satisfied, that it is in fact 
substantiated that he has complaints, he has in his own mind substan- 
tiated that evidence, he turns it over to the Attorney General for 
action. If after tlie period he learns that in fact the prosecution was not 
followed, then we are in the process provided under our constitutional 
form of government of checks and balances, and that pereon, of coui-se, 
if he's a Member of Congress, would have the ability here to call the 
Attorney General to answer his questions. 

Mr. HALL. Let's just suppose that the President of tlie United States 
is involved, and the Attorney General is called upon to make a deci- 
sion as to whether or not the infoi-mation he has calls for further in- 
vestigation on the subject. Now, his determination of that is final, 
isn't it? 

Mr. HARMOX. Correct. 
Mr. HALL. It is not reviewable. Does that not get into a conflict 

of interest, if the Attorney General is going to be called upon to 
decide whether or not there is enough infonnation to call for a fur- 
ther investigation of the President of the United States? Isn't tliat 
going to be a conflict of interest, just like you would have if you didn't 
have a special prosecutor involved ? 

Mr. HARMON. His determination is that the charges against the 
President are not merely frivolous. That, for me—and I think for the 
intent, again, of the bill—is a determination at a different level from 
the determination of prosecutorial discretion, of whether, in fact, there 
is enough evidence to prosecute, to bring an action. Tliat determina- 
tion is left in the hands of the sj^ecial prosecutor. It's meant to be an 
automatic triggering mechanism when a serious allegation is made 
against the President. 

Mr. HALL. Well, looking at the top of page 3 of the analysis of this 
bill, if the Attorney General detennines tliat the matter under in- 
vestigation is so unsubstantiated that no further investigation or pros- 
ecution is warranted, then the Attorney General so notifies the division 
of the court. This decision by the Attorney General Is not reviewable. 

Now, it goes on and says this: 
If the Attorney General determines that the matter warrants further invcsticra- 

tion or prosecution, or If 60 days elapse witliout a determination, one way or the 



other, the Attorney General must make an appUwibion to the division oMhe 
court for the appoiutruent of a special prosecutor. 

As I read that, if the Attorney General is of the opinion that it 
is frivolous, it stops. 

Mr. HARMON. That's correct. 
Mr. HALL. If the Attorney General determines that it is not friv- 

olous or that it should continue, then he makes an application for 
a special prosecutor. 

Mr. HARMON. That is correct. 
Mr. HALL. All right. 
Now, is it your testimony that j'ou would not get into an apparent 

conflict of interest with the Attorney General making a determination 
tliat is not subject to review abotit the President of the United States? 

Mr. HARMON. But his determination—that in fact this is a non- 
flivolous allegation—is imder this mechanism and under the division; 
again, we're still operating within the executive branch. This si>ecial 
]irosecutor is. even when he was appointed, the re-source of the De- 
partment of Justice, everything there was available to him. It's still 
an executive ftmction. 

Mr. HALL. I understand. 
But the point I'm making is. if the President says—if the Attorney 

Genera], "It is a frivolous allegation against the President and, 
therefore, I'm not going to do anything else about it," it's not review- 
able by anyone. 

Mv. HARMON. That's right, and which I'm certain will be 
indicated  

Mr. HALL. Are you saying there is not an apparent conflict of in- 
terest at that particular point in this bill ? 

Mr. HARMON. Again, as a question of degree. 
Mr. HALL. An example: Suppose Mr. Mitchell said, "No, Mr. 

Mitchell is not guilty of anything," and that wasn't reviewable. Do 
you say that would or would not be a conflict of interest, looking in 
the past now ? 

Mr. HARMON. Again, the mechanism for review of that kind of de- 
cision is tliat the Attorney General is not following this law. He's not 
fulfilling his  

Mr. HALL. But if we had had this law in existence in 1973, and the 
Attorney General had been called upon to make that determination, 
which would have been not reviewable, do you say that would or would 
not have been an apparent conflict of interest? 

Mr. HARMON. If he had been called upon to make the determination, 
and suppose, then, that he had made the determination tliat this was 
a frivolous allegation, then in that case he is not following this statute, 
l)ecause—against the evidence very much to the contrary—the allega- 
tions were in fact substantial allegations. 

Mr. HALL. But under this bill, his actions are not reviewable. 
Mr. HARMON. His actions are not reviewable by the court, and the 

purpose for making it not reviewable by the court is so that in a 
pro.sccution, this could not l)e raised by a defendant saying this matter 
should h&vc been referred to a special prosecutor, as a defense to a 
prosecution by the general division being handled there. In fact, he's 
eiititled to that. That's an aside. 
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To your principal point, it's not reviewable by the court, but it is 
rpvie.wable by the Congress. It is reviewable. The procedures for im- 
ppftchment are still available. 

l^f r. HALL. I understand that. 
Mr. HARMON. And will .still be available for the Attorney General 

who does not fulfill his obligtation under his oath of office. 
Mr. HALL. Whether we have a special prosecutor or not. 
Mr. HARMON. That's absolutely coiTect. 
Mr. HALL. That's worked very, very well up to now, has it not ? 
Mr. HARMON. It has worked. 
Mr. HALL. Yes, sir. That's all I have. Thank you. 
Mr. MANN. Mr. Gudger? 
Mr. GUDGER. Yes; I would like to ask a number of questions that I 

tliink are a little less philosophically substantial tlian those asked by 
Mr. Hall. 

I would like some enlightenment as to your own thinking with re- 
spect to the group of individuals or officeholders who might justify 
this process of appointing a special prosecutor. 

For instance, as I understand it, we not only list the President, the 
Vice President, tlie Director of the FBI and others who are in clearly 
responsible positions, but we also get down to level I and level II 
executive officers. 

Mr. HARMON. Yes. 
Mr. GUDGER. DO you see any reason why the Attorney General's 

Office cannot pursue those at level II ? 
For instance, do you see any actual neceasity of triggering this 

special prosecutor into position for level II executives ? 
Mr. HARMON. I do not. 
Level II—there are certain level II positions that have been spe- 

cifically mentioned in the Senate version of the bill. 
For example, the Deputy Attorney General may be one example of 

a level II position. The Director of the FBI is a level II. 
Please correct me if I'm wrong on that. He's a level III, but it does 

go to the level III and specifically names the Director of the FBI as 
an individual picked up for special attention. But level II, the general 
coverage of level II is an Under Secretary, and it's my—it is the 
-opinion of the Department of Justice that that person is not close to 
the President. An Under Secretary—there's no presumption or even 
perception of the kind of relationship between an Under Secretary 
and tne President that would preclude prosecution by the Department 
of Justice. And for that reason we—and I recommend in my statement, 
in my written statement, that in fact that limitation, that that circle 
be more tightly drawn, that there is no need for the blanket coverage 
of level H executives. 

Mr. GUDGER. I have scanned your statement, and I don't think you 
commented in your opening remarks with respect to this particular 
area of concern, and I wanted you to develop it a little more pene- 
tratingly than I think the statement itself provides. 

Mr. HARMON. Fine. 
Mr. GUDGER. AS to where you think the line should be drawn. 
Now, I notice that the bill—and I refer to H.R. 283.5—does specifi- 

cally refer to the Director of the Federal Bureau of Investigation, be- 
cause, I suppose, he is a level III. 



Mr, HARMON. Yes. 
Mr. GuDGER. But other than those—and an officer so designated, 

specially designated here, who has a special responsibility, conceiv- 
ably there might be one or two other investigative agencies of that 
same level—CIA and that sort of thing  

Mr. HARMON. Yes. 
Mr. GuDGER. That might need to be specially listed here and may 

not be specially listed in the bill. But when you get out of the in- 
vestigative agency function, then it is your thought that the Deputy 
Secretary need not trigger the appointment of a special prosecutor? 

Mr. HARMON. That is correct. 
Mr. GtJDGER. Because it is your feeling that the Department of 

Justice can certainly deal with that problem ? 
Mr. HARMON. Yes. 
Again, the appearance of conflict of interest. 
Mr. GtJDGER. I see that the Director of Central Intelligence is in 

the Senate bill and is specially designated. 
Mr. HARMON. Yes. 
Mr. GuDOER. So I think I am going to have to do a little more home- 

work with respect to this area of concern and not trouble you with it. 
Mr. HARMON. Excuse me for interrupting, but I believe that the 

correct approach would be to consider specifically the people to whom 
this bill should be addressed and to not reach out and say level II. 

Mr. GuDGER. And apparently the Senate bill does that. 
Mr. HARMON. That's right. That's the position I took in my testi- 

mony before the Senate committee, and the committee did accept that 
suggestion. 

Mr. GtTDGER. Fine. 
Now, the second question that T want some enlightenment on is 

the question of what are to be the acts under investigation which 
justify the triggering machinery. 

Now, criminal conduct and conspiracy to engage in criminal con- 
duct, these are clearly areas which would justify the application for 
the appointment. 

Are there any other areas which would justify the investigative 
action, short of actual criminnl conduct ? 

^fr. HARMON. We believe that in fact the approach taken in this 
bill is the correct approach. 

We suggest that, perhaps, with respect to thn Prosirlent, the Vice 
President, and the Attorney General, that mavbe any Federal crime 
may be such that the appearance of conflict will be such as to justify 
the appointment of a special prosecutor. 

However, with respect to other Cabinet members, T think that the 
renl thrust of this bill, and properly so, is to crimes arising out of their 
public office. If one of the Cabinet secretaries is invoh-ed in criminal 
conduct unrelated—mavbe we can broadly define these ns public cor- 
ruption—a crime unrelated to public corruption, totally unrelated, 
another Federal crime, then in that case it's not necessary to trigger 
the appointment of a special prosecutor. That person could be prose- 
ciited by the Department of Justice. Tliere is a difference in crimes, 
and the need for a special prosecutor arises only for a crime arising 
out of his office. We do see that perhaps there is a need there. However, 
a crime not arising out of his public office—I won't try to use examples, 
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because we will start with hypotheticals—^biit a crime unrelated to a- 
Eublic office, in his private life, somewhere else, that that crime could 

e properly prosecuted by the Attorney General, by the Department 
of Justice. And T think that is the approach of II.R. 2835, and I 
think it is the correct approach. 

Mr. GuDOER. I see that the Senate bill refers to it as a violation of 
aj>y Federal criminal law other than a petty oifense. 

What about violation of the State laws, or conspiracy to participate 
in the violation of a State law, where the State law may seem more 
specific as it relates to election machineiy and election activity, for ex- 
amnle, than the Federal law? 

Mr. HARMON. Well, apain, the Department of Justice would have no 
jurisdiction in the instance of a violation of State law, and that would 
be up to the State attorney general, whether the State attorney general 
in the particidar State could bring that action. 

The conflict, or the appearance of conflict, is not so apparent there. 
I would see no problem with the attorney general of the State of North 
Carolina, for example, bringing a prosecution for violation of State 
law, against a Federal official—one of the Federal officials covei-ed by 
the act. 

For that reason I think that our jurisdiction—the jurisdictimi of 
the Department of Justice—is addressed to violations of Federal  

Mr. GuDGER. AVe're getting a little bit into the criminal law theory 
of conspiracy, to accomplish an unlawful purpose. 

Mr. HARMON. Yes. 
Mr. GuDGER. By lawful means, or to accomplish a perfectly lawful 

end by unlawful means and you may be affecting the outcome of a 
Federal election by violating certain State laws. 

Mr. HARMON. I see. Yes. 
Mr. GuDGER. What I'm speaking to now, it could be that the State 

of North Carolina—you used that State, our State, yours and mine, by 
way of reference—but I am concerned about the situation where some- 
one in, say, the city of Washington triggers an action which affects 
the election machinery and the administration of the election laws in 
the State of North Carolina which, in turn, impacts perhaps upon a 
Federal election or has that consequence, but it is a direct violation of 
North Carolina law that we have involved. 

If we do not have an extradition-type situation because, the person 
in Washington had never been in the State of North Carolina, there- 
fore, he could not have been guilty of flight to avoid prosecution, so we 
can get into all kinds of problems which may make that question that 
I am presenting important, I don't know. I am trying to get your 
thoughts about it. If it's something you have not related to yet, per- 
haps we ought to just avoid it now and come back to it later." 

Mr. HARMON. NO; I think that that particular crime, if you help 
me with a section here on addressing which crimes are covered, is 
within the coverage of crimes. There is a specific mention of crimes 
relating to election violations of Federal law. I'm sorry, I can't put my 
finger right now on the section. 

Mr. THRIFT. Section 591(a). 
Mr. HARMON. Violating anj Federal criminal law regulating the 

financing or conduct of elections or election campaigns. 



11 

I think, in the example that you have given, that this will be broad 
enough. If there was a violation of Federal law and the Federal Elec- 
tion Act and the conspiracy violation of State law which, in turn, was 
a violation of Federal election law, then we would be within the cover- 
age of this act, if I have your point. 

Mr. GDDGEK. Well, I think it's a point that I wanted to have in the 
record, and I think we will pursue it later, if we have time. 

Mr. HARMON. Fine. I'll certainly be pleased to answer any further 
questions. 

Mr. GuDGEU. I notice that you comment upon the fact in your re- 
marks here, in your typed script, that possibly the 30-day time is not 
sufficient to allow the prelimmary investigation that the Attorney 
General would need to  

Mr. HARMON. The 60-day period is provided now in the bill—a 60- 
day period. 

Air. GuDGEK. A 60-day period ? 
Mr. HARMON. That's correct. 
We have looked and tried, and again, this is something in the exper- 

tise of the Criminal Division, but in fact some of the allegations are 
such that to follow leads mone than 60 days might be required. We 
simply are seeking the flexibility to seek an extension of another 30 
days to be able to investigate and determine wlu'tlier in fact tlie 
allegations come within the category of a frivolous allegation, whether 
it is substantiated. 

Mr. GtnxjER. The reason I pursue this point is that I tliink you 
are in a position to enlighten us, as to the speed of this type of' in- 
vestigation. The members of this committee and I may liavc no ex- 
perience in directing this type of investigation—the election fiaud 
concern at the Federal level—and I assume that thei-e is some basis for 
this suggestion that 90 days is more realistic. I assume that the At- 
torney General could act within 60 day if he had tlie evidence. 

Mr. HARMON. That's right; and he clearly would. 
As a matter of fact, in some of the past examples of cases that 

.might fall within the jurisdiction of the special prosecutor under this 
bill, clearly, the allegation would be the allegation of wrongdoing 
would be apparent, perhaps, on its face or apparent, with verv little 
investigation; that it was substantiated and would not be in the 
frivolous category and he could certify immediately to seek an ap- 
pointment of a special prosecutor. 

Mr. GTJDOER. One final question, if I may, following up the con- 
cerns that Congressman Hall has expresses!  

Mr. MANN. I hope you can recall the question when we get back. 
The House has a rollcall vote on the rule on the National School Lunch 
Act, so we will recess .for 12 minutes for the purpose of voting. There- 
after, we should have an uninterrupted period of an hour or more, 
and I hope the siibcommittee can return. 

The subcommittee will stand in recess for 12 minutes. 
[Recess.] 
Mr. MANX. Mr. Gudwer. you mav proceed. 
Mr. GUDOER. Mr. Chairman. T believe mv interest prior to this 

vote was addressed toward the question of the Attoiney Generars 
having the power to recommend appointment n"d to undertake the 
routine investigation and the other functions. Then when he deter- 
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mines that tiiere is a situation wliere this special prosecutor is needed, 
he then turns over the appointment of that special prosecutor to this 
judicialpaneL 

Mr. ILuLuoK. Correct. 
Mr. GuDOER. Now, as I understand it, when there is to be a removal 

under the present bill, that function would be performed by the 
judicial panel. But under your recommendation, it would be by the 
Attorney General ? 

Mr. H&RuON. By the Attorney General, that's right, 
Mr. GuDGER. But I believe you recommend that the Attorney Gren- 

eral's removal be subject to judicial review ? 
Mr. HARMON. We could accept that. Because there is a standard 

set for removal in cases of extraordinary impropriety, and because of 
the special circumstances surrounding the entire process, we believe 
that it would be a proper exercise of judicial review for the judiciary 
to review whether that standard had been met in the Attorney Gen- 
eral's statement of his reasons for removal. 

Mr. GuDGER. But isn't this judicial review of this executive act sub- 
ject to the same complaint of a failure of separation of powers that 
you use as your motive for suggesting that the power of removal not 
remain in the appointing judicial body ? 

Mr. HARMON. I think you are correct in a sense that we really are 
talking about a question of degree, and the same argument could be 
made of any limitation upon the removal power. 

Mr. GuDGER. One thing that troubles me about this entire bill is the 
fact that we have gone for 200 years, operating under a Constitution, 
the f ramers of which did not presume misconduct on the part of high, 
elected officials, and it has worked. 

We have had one instance in our history in which it was necessary 
to deal with a special problem beyond the machinery drawn into our 
Constitution. Why do we need now to presume misconduct at this level, 
when the framers did not? 

Mr. HARMON. I hope that we are not presuming this conduct. I 
hope that the purpose of this legislation is to provi(M a mechanism to 
deal with that possibility. 

Again, the reason we are facing this legislation—it deals with the 
employment of a temporary special prosecutor. We are not establish- 
ing and would not favor estaolishing a permanent office that would 
stand there. This mechanism will be in place to preserve and protect 
not only justice itself, but also the appearance of justice. A mechanism 
would be available to the Attorney General and to the President, as 
much for their protection, if you will, as for the protection of the 
legislative branch or the people themselves in the sense that this ability 
to take this matter and make snre it is treated in the eye of the public 
and the eye of the Congress and everyone else on a detached basis. 

Mr. GUDGER. Why is not the extent of the investigation by the special 
prosecutor as broad as grounds for impeachment, rather than so nar- 
row as criminal misconduct? 

Mr. HARMON. Because the fimction of the special prosecutor is prose- 
cution of violation of Federal law. Impeachment is that power—that 
power is reserved to the Congress, and this office—this special prose- 
cutor—is acting not for the Congress, but for the executive branch. 
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Mr. GtJDOER. And you do not see him rendering any resource to the 
Congress that passes this act ? 

Mr. HARMON. I do not. 
Mr. GuDGER. You've cleared up quite a lot, Mr. Harmon. I'm grate- 

ful to you for your testimony. 
Thank you. Mr. Chairman. 
Mr. MANN. Mr. Wiggins. 
Mr. WIGGINS. Thank you, Mr. Chaii-man. 
The Attorney General now possesses the power to appoint a special 

prosecutor when that appointment is deemed to be necessarj-, does he 
not? 

Mr. HARMON. That's correct. 
Mr. WIGGINS. He also has the power to define the jurisdiction of 

that special prosecutor appointed by the Attorney General 'i 
Mr. HARMON. That is correct. 
Mr. WIGGINS. And to yield such power and duties and authority as 

the Attorney General wishes to the special prosecutor? 
Mr. HARSION. That's also correct. 
Mr. W^iGGiNS. I suppose at the present it is agreed that the authority 

of the Attorney General is either broader—well, at least as broad as 
the act. It is narrower only in the sense that the act envisions doing 
away with the power of removal, which you, of course, object to on 
constitutional grounds. 

But if that special power of removal is taken from the bill, the only 
thing, really, you need about this bill is the involvement of judges in 
the appointment process, as distinguished from the Attorney Gen- 
eral, and a special trigger is necessary for the appointment of a special 
prosecutor when the specific individuals are involved. 

Mr. HARMON. I think that's an accurate analysis of the bill. 
Mr. WIGGINS. I'm certain that the present Attorney General would 

exercise his inherent authority. Now, if the occasion presented itself 
where it would either be or appear to be improper for the Attorney 
General to proceed with prosecution of specific individuals—and I 
notice that he has not appointed any special prosecutor today  

Mr. HARMON. NO. 
Mr. WIGGINS. Why hasn't he done so in the case of Louisiana? 
Mr. HARMON. Because there he's determined that there is neither 

actual nor apparent conflict of interest in the Justice Department pro- 
ceeding with that case. 

Mr. WIGGINS. If the act were in place, would he be compelled to ap- 
point a special prosecutor in the Louisiana case ? 

Mr. HARMON. NO. Compelled, no. No, he would not be compelled to 
appoint a special prosecutor, as I read the act. 

Mr. WIGGINS. DO you clearly agree that the political party of the 
President would be implicated, do you not ? 

Mr. HARMON. Yes, the political party of the President, of course, is 
implicated. It would be implicated in any instance in which a Demo- 
crat is under investigation or prosecution—and I assure you that 
tliose instances go far beyond Louisiana. 

Mr. WIGGINS. Well, in this case, tlie Attorney General has made a 
subjective determination that the political party may be implicated, 
but the extent of its implication is not such as to make it inappropri- 

M-«72—70 2 
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ate for the Department of Justice to proceed with the conduct pf a 
prosecution. 

Mr. HARMON. Yes. 
" Mr. WIGGINS. Why haven't you appointed a special prosecutor in 

the case of the Korean investiagtion, under your present authority? 
Mr. HARMON. Because, again, tliere tlxe Attorney General sees no 

conflict or appearance of conflict in the prosecution of that case, and 
believes that the perception of justice bein^ done can be effectively car- 
ried out by the Department of justice in this case. 

Mr. AViGGiNS. If this act were in place, would he be compelled to seek 
tlie appointment of a special prosecutor? 

Mr. HARMON. Under my interpretation of this bill, he would not, 
Mr. WIGGINS. Well, at the moment that's the only scandalous con- 

duct that comes to mind. Do you have anything else in mind ? 
Here we have alleged misconduct touching upon officials of the Gov- 

ernment, all of whom have certain political connections, but the At- 
torney General under his present power has not appointed a special 
prosecutor. And it's your testimony that under the bill, he would not 
find it necessary to do so in such cases ? 

Mr. HARMON. Well, yes. because he has that discretion now. Under 
the bill, he declines to exercise that discretion. You are correct. 

Mr. WIGGINS. What kind of unique case would it take then for the 
special prosecutor to be appointed ? 

Mr. HARMON. Without this bill, or with this bill ? 
Mr. WIGGINS. Well, either one, because I think they really pretty 

much track each other as long as the threshold decision must be made 
by the Attorney General. 

Mr. HARMON. Well, this Attorney General testified at his confirma- 
tion hearing that he could prosecute the President and would have no 
.trouble doing so. Whether he would do so under the principle of this 
bill and its standard of the appearance of impropriety—clearly, he 
would not. That would be a case for a special prosecutor. 

Whether, in fact, in a case involving a Cabinet member, this Attor- 
ney General would exercise his discretion to appoint a special prose- 
cutor, whether he would feel that at least the apiiearance of a confl'ct 
of interest was so prevalent that a special prosecutor should 1^ ap- 
pointed, I think that's a question that would depend upon the fact of 
the situation. 

Clearly, as a rule, with regard to an TTnder Secretary, for example, 
I know that this Attorney General would feel that there would no ap- 
pearance of conflict of interest to iustify a resort to a special prosecu- 
tor. There may be a particular case, but again, he would still have that 
discretion to appoint a special prosecutor where he saw fit, regardless 
of the position. 

Mr. WIGGINS. I notice in the bill that if the Attomev General seeks 
to apply to the courts for the appointment of a special prosecutor, he 
keeps that secret. He won't tell anybody about it. 

Mr. HARMON. That's right. And we think that's important. 
^Ir. WIGGINS. Surely, the President ought to have a right to fire 

the noor guy before he finds he's under invostiiration. 
Mr. HARMON. Yes. And the Attorney General acts only pursuant 

to his power derived from the President. The inosecutorial function 
derives from the President. 
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Mr. WTOOIXS. Woll. let's suppose the Attorney General went into the 
•oval office one day and told the President aboiit some allejred miscon- 
duct involving the Vice President. And he was sroinjr to sro to the spe- 
cial prosecutor. And the President says. "You're fired if you do it." 

' Xow. we don't have an Attorney General any more; we have a 
"Thursday afternoon massacre. They fire the man rather than let him 

•exercise the power contained in the bill. 
Mr. HARMOX. That's riffht. 
\fr. Wiooixs. Doesn't that seem to subvert the kind of public con- 

fidence that this bill has as its basic purpose of achieving? 
]\rr. HARMON. The bill  
^[r. WTOOIXS. He could fire the AG. 
Mr. HARMON. The bill cannot and does not deal with the question 

of a dishonest President, a dishonest Attorney General. Again, and 
T have tried to make this reference earlier, tlie impeachment power 
has worked and it will continue to work. The impeachment power is 
in this House and in this committee, especially. 

.    Mr. WmtsiNS. Whether we have the bill or not. 
Mr. HARMON. Whether you have the bill or not. And for the case of 

the dislioncst Attorney General or the dislione.st President, that's 
where the power lies, where the power will be exercised. 

Mr. WKMUNS. AVell. I don't know that the President would be dis- 
l)onost for disacrreeing with the views of his Attorney General on a 

• matter so sensitive and affecting his administration, but he might 
simplv disagi-ee fundamentally with the man, and think it better to 
liave his chief law enforcement oiBcer be more compatible with his 
IMjint of view in occupying the role of Attorney General. 

Mr. HAK^roN. Tiie point that you make—excuse me—I understood 
the example that you were referring to is that when there had been 
an allegation operating under this bill, an allegation of wrongdoing, 
and the Attorney General had determined that it was substantiated 
and was refeiring it to a special prosecutor and he was going for- 

. ward with that action, as he would be obliged to do if this bill became 
law. 

In that case, when you question whether it's judgment call, it would 
not be in this case. He would be obligated under law to make that ref- 
erence, and the President still is not free to violate the law. 

Mr. WuKjixs. Well, this President may be willing to yield part of 
his executive authority by signing this bill, but the next one may feel 
a little differently about it. 

T think the reality is that the President, as the chief executive officer 
of this country, will always have the power to interdict this process 
by firing enough people, subject only to being called to account by the 
House of Representatives. He can replace Attorneys General. 

Mr. HARMON. Yes. 
Mr. Wic.oiNs. At his own will, he can. 
^Ir. HARMON. And as he probably should. 
Mr. AViGoiNs. That's right. And I think he should too. T wish I 

better uiidei-stood the real need for this bill. I think I can understand 
the political implications of such a bill; but in the great sweep of 
Anieiican history, I am yet to be sold on the need for tliis kind of 
legislation, which would without qtiestion both intrude upon liistoric 
Presidential authority and confer a novel authority on the judiciary. 
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"We are juggling the power relationships, perliaps modestly, but we »re 
juggling tnese power relationships as a result of adoption of this bill. 

Aad I think that those who wish to upset the status quo carrj' some 
burden or justification for doing so. And it is not sufficient, in my 
opinion, for the representative of the Department of Justice or my 
colleagues who sponsor the bill, to come in and say we are doing this 
because of the public perception. That's not enough for me. 

The public is going to fully perceive reality. A^d if this Attorney 
Greneral conducts himself in a lawyer-like way, the public perception 
of his performance will be good. lie won't have to worry about this. 
And if he does not, then there are tools to deal with that, without this 
image-making device contained in the bill before me. 

I really thmk this is a bastard son of Watergate. And we had best- - 
stop this child early in its evolution—what's a good word ?—nip tliis 
idea in the bud, is what I mean to say. 

Mr. HYDE. In its gestation. 
Mr. WIGGINS. Abort it. In any event, I am not at all impressed with 

the public need for this, other than imagery, and that's a pretty 
shaky reason for it. 

Mr. MANN. Mr. Hyde ? 
Mr. HYDE. Thank you, Mr. Chairman. 
Mr. Harmon, on page 13 of your testimony, you say, 
We believe that proposed section 595(e), allowing Congress to request Hie 

Attorney General to apply for the appointment of a special prosecutor or to 
explain his failure to do so, ^ould be eliminated. 

Without Congress having the right to request the Attornev General 
to apply for the appointment of a special prosecutor, it remains pretty 
much in-house then, doesn't it, in the executive dejmrtment ? 

Mr. HARMON. The obligation of the Attorney General tmder the 
bill would be as it is defined where there is a nonfrivolous allegation.' •-• 
It's meant to be an automatic triggering device. 

If the Attorney General obeys the law, and again, as I have said 
this, this bill assumes an honest Attorney General, it assumes a law- 
abiding Attorney General, someone who will fulfill his oatli of office, 
then that reference to the court for appointment of a special prose- 
cutor would be made under the bill. 

The reason for our opposition to the section allowing the Congress 
to request the appointment of a special prosecutor again goes to the 
point that I have tried to address. It's a recurring point throughout • 
our discussion of the bill, the doctrine of separation of powers. 
Prosecution is uniquely an executive function, reserved by the Con- 
stitution to the executive branch. The possibility of Congress, the 
elected branch, entering into the decision, the prosecutorial process, 
we feel would be not only a dangerous inroad on a Constitutional 
principle, but unconstitutional. 

Mr. HTDE. DO you not distinguish between the prosecutorial proce,<?s 
and the getting of the process started, initiating the process, sncli as 
seeing that a prosecutor be appointed so the process may begin? Or 
do you think—or would you suggest the process begins when the sugr 
gestion that the Attorney General seek a court order to appoint one— 
you say that's the prosecutorial process? 

Mr. HARMON. That is our position. The beginning of the prosecu- 
torial process, yes. 
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Mr. HTDE. Did you review at all any bills other than 2835 ? I see 
your testimony is only directed to that. But I have a bill introduced, 
2711. Did you "look at that at all ? 

Mr. HARMON. I have had a chance to review the particular section 
•2711 of your bill which addresses this question. 

Mr. HYDE. And which permits and authorizes a majority of the 
minority to request the appointment of a special prosecutor. Now, the 
rationale for that should be self-evident. You've got a one-party op- 

' erntion here; you've pot the same party in charge of the executive, 
overwhelmingly in charge of the executive; the same party in charge 
of the legislative—overwhelmingly in charge of the legislative—and 
the checks and balances that Watergate provided aren't there any 
more. And you get in-housc, in-house, in-house. 

Now, this Government is founded on checks and balances, however 
we view them. And it just seems to me that this would be very useful, 
if a majority of the minority thus guaranteeing that it wouldn't be 
frivolous; it wouldn't be an aberrational complaint or fixation by 
somebody—ought to have the authority to request, just request, that 
this machinery get started. 

I take it, iiF you don't want Congress to do this, the same reason 
would apply to the minority of the Judiciary Committee having the 
same authority. 

Mr. HARMOW. That is correct. And it is our view that that need 
would apply to every prosecuforial decision and that in fact, as you 
well point out, that Attorney General Bell is in charge of this Justice 
Department and that applies to all prosecutions, and the President is 
in charge of the executive branch, and the ultimate authority for 
prosecution. 

That power is derived from the President's power to see that the 
laws are faithfully executed, and that power is vested in the executive 
branch. Those decisions are vested in the executive branch. 

The problem which I think your proposal attempts to address is 
the problem, as you say, of the minority view—of having the minority 
view expressed when prosecution should be proper. And again, we see 
that as a problem of the Congicss and of the public. We still have the 
first amendment: and we shall have the first amendment to express 
that concern, and that concern may be expressed in oversight hear- 
ings, again with the ultimate power residing in this House for im- 
peachment. 

Mr. HYDE. YOU see, the very point of having a court appoint a 
special prosecutor is to relieve the Attorney General of the delicate 
burden of having to prosecute some high official in the House, al- 
though that's only covered in my bill, not the other one, which is an- 
other matter I would like to get to. 

But some cabinet members or some ambassador who was a very 
substantial contributor to the party—I see some of those have been 
appointed—we are presuming an honest Attorney General and an 
honest President. Can we presume that for all time, given the experi- 
ence we have just had? T'm not referring to the incumbents at all. I 
stipulate they are honest men. 

But I am saying, haven't we learned that human beings are human 
beings and that this sort of—the thrust of it or the inspiration for 
it is simply to provide means whereby people who have a grievance—a 
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public   grievance---can   get   efficient,   objective   administration  of 
justice ? . r 

air. HARMON. The laws and the Constitution itself a,re written for, 
honest officeholdei-s. The mechanism—our governmental mechanism, 
is established for honest officeholders. . • 

Mr. HTDE. Weed out the crooks. 
Mr. HARMON. I would differ witli you respectfully. I don't see the; 

objective or the goal of this legislation as to weed out the crooks., 
The goal is to assure again an independent consideration of all the, 
facts and tlie appearance thereof. And again, to assure the appearance^ 
that a considered independent decision is made on a prosecution.     • 

Agam, that power is within the executive; and the weeding out the.' 
crooks—again, tliat power is given to the Congress tlirough the im- 
peachment powers of the Constitution. 

Mr. HYDE. Let me—just one more tiling. What we read in the. 
papers—whether it's true or not—of some abrasiveness between the- 
Speaker of the House and the President—the relative prerogatives of 
the two branches. Now, whether it's true or not, we have heard about, 
it and it's been talked about, and Jack Anderson this morning talkcd> 
about it at great length, and Martin Agronsky. 

Supposing a member of the leadership of the House were involved- 
in corruption rather extensively; would it be useful to have in place, 
a mechanism to appoint a si^ecial prosecutor for that? In other words, 
what I am saying is that 5lembers of Congress—if we are going ta 
have a cabinet and we are going to have to go after the Vice Preside«,t» 
what about Members of Congress? Shouldn't thoy be prosccutal>]e> 
under any special prosecutor legislation ? The political sensitivity is 
just as tough, you know, for going after the Secretary of the Treasury 
as I would say for going after one of the leaders o^ the House. 

Mr. HARMON. I don't think so. The connection again is their rela- 
tionship to the Pi-esident. This is, as I see it, the theory, the principle,, 
the logic behind the bill—what people are to he covered, what is their 
relationship to the President? The President after all still reserves: 
the ultimate power of prosecution. Since that derives from the Presi-' 
dent, the relationship to the President is the key. 

Within the executive branch, the people who serve under the Presi- 
dent—and that has been the thrust of this bill, to address those people-:—: 
those people who by position, by their relationship with the Presi- 
dent, under his control, might be perceived to be acting, again, in the. 
stead of the President. And because that proseciition goes so close to 
home, it's as if the President is prosecuting himself. In that case., 
in order to avoid the appearance of a conflict of interest, there should 
be a special prosecutor. 

On that rea.soning. this would not cover Members of the House^ 
Members of the Senate. Members of the Congress. .   • 

Mr. HYDE. I have no further questions. •'   • 
Mr. MANN. Thank you, Mr. Hnrmon. You have been very helpful. 
[The prepared testimonj' of John M. Harmon follows:] 

STATEMENT OF JOHN HABMON. ACTING ASSISTANT ATTORNEY GENERAL, OFFICE or' 
LEGAL COUNSEL, DEPARTMENT OP JUSTICE 

Mr. CTialrman and members of the committee, I am pleased to appear today 
to provide the views of the Department of Justice on H.R. 2835, the Special Prose- 
cutor Act of 1977. 
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• We support the establishment of statutory procedures for the appointment of 
a temporary special prosecutor. The President also supports this approach as lie 
indicated in his message to Congress of May 3, 3977. 

Our support for the bill should not be misunderstood by this committee or by 
the American people as any indication that the Department of Justice cannot or 
would not forcefully and effectively prosecute even the highest officials of the 
executive branch wliere there was evidence of criminal wrongdoing. To the 
contrary, our first duty is to our first client, the American people and the Con- 
stitution. And let there be no question that this Department of Justice stands 
ready to enforce the laws of the United States, fairly and firmly, against all 
who would violate those laws, no matter what their office or position. 

However, we recogniiie that public perceptions and the appearance of justice 
are often as important as justice itself. We also recognize tliat in light of Water- 
gate and Its aftermath public confidence in our system of justice must be re- 
stored. We must not only do justice, but be able to assure the public that ju.^tice 
has been done. It Is in this spirit that I come here for the Department of 
Justice to supiMrt the principles underlying H.R. 283r). 

There are, however, particular asi)ects of H.R. 12835 which either po.se con- 
stitutional problems or which would l)e detrimental to the fair and efficient 
administration of justice. While the Department generally supports the pro- 
posals here, we believe that the deletion or modification of certain problematical 
provisions will result in a bill which is both more workable and less subject to 
constitutional objections. 

In essence, tlie bill provides for judicial appointment of a temporary special 
prosecutor in instances where the Attorney General receives a nonfrivolous 
allegation that certain sijecifled i>er8ons have violated certain Federal criminal 
laws. Alore particularly, the bill requires the Attorney General to conduct an 
Investigation whenever he receives "specific information" that the President or 
Vice President, individuals serving at level I or II of the executive schedule, 
certain high-level officials working in the Executive office, the Director of the 
FBI, and certain campaign personnel have violated specified criminal law.s. If, 
after a period not to exceed sixty days, the Attorney General determines tbnt 
the "matter is so unsubstantiated that no further Investigation or prosecution 
Is warranted," be shall so notify a special court of three judges chosen by tlie- 
chief judge of the United States Court of Apiieals for the District of Columbia; 
the court would then have no iwwer to appoint a siwcial prosecutor. If, however, 
the Attorney General finds that the matter warrants further investigation or 
prosecution (or 60 days elapse without any determination by the Attorney 
General), he is reoulre<l to apply to the court for appointment of a special 
prosecutor. This same action is required of the Attorne.v General where he 
determines that a pending investigation or any resulting prosecution "may .10 
directly and substantially affect tlie politlciil or personal interests of the Presi- 
dent or the Attorney General or the interests of the President's political parly 
as to make It Inappropriate in the interest of the administration of justice for 
the Department of .Tu.stice to conduct such investigation." Upon receipt of the- 
Attorney General's application, the court is required to appoint a special pro.se- 
cutor and to define the special prosecutor's jiiri.sdictlon. 

The special prosecutor is given broad ixiwer to hire a staff, to conduct Investi- 
gations and prosecutions, and to secure access to pertinent Department of Justice 
records and resources. He is obliged to submit reports to Congress and to "cooi>- 
erate with the exercise of . . . oversight jurLstliction" b.v the appropriate com- 
mittees of Congress. He may he removed from office, other than by impeachment 
and conviction, by the special court and only for "extraordinary Impropriety" 
or similar conduct. The bill al.10 provides for the termination of the si)ecial prose- 
cutor's office upon the completion of Its assigned tasks. 

As I have already indicated, the Department of Justice endorses the concept 
of resort to a temporary special prosecutor In extraordinary circumstances. We 
also support much of the general approach adopted in this bill. The Department 
has no objections, for example, to the manner iu which the appointment process 
is initiated or to the method of judicial appointment. 

We must object, however, to the provision allowing for judicial removal of the 
special prosecutor. We believe that this provision raises serious constitutional 
questions which may provide a defense to prosecutions brought by a sjiecial 
prosecutor and which are best avoided. This Is particularly so since other provi- 
sions of the bill, as well as the public review which would accompany an.v re- 
moval of a special prosecutor, should serve to protect the Independence of the 
special prosecutor. 
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We beliere, first that the vesting of the removal power In the courts wonld 
impose upon them a role inconsistent with their constitutional function. Even 
though the courts might be vested with the power of appointment In certain nar- 
rowly circumscribed cases, the same arguments do not necessarily apply with 
respect to the power of removal. The latter inevitably implies some degree of 
control or supervision over the Special Prosecutor's activities, a function which 
may not properly be vested in the courts. Judge Learned Hand cautioned against 
such a development: 

"Prosecution and judgment are two quite separate functions in the adminis- 
tration of Justice; they must not merge." United State* v. Uarsano, 149 F.2d 
S23,926 (2d Cir. 1»45). 

Judge Gesell, in addressing this Issue in the context of the same situation 
which has {riven rise to the present bill, shares this conviction: 

"Although these are times of stress, they call for caution as well as decisive 
action. Tlie suggestion that the Judiciary be given responsibility for the appoint- 
ment and superivsion of a new Watergate Special Prosecutor, for example, is 
xaost unfortunate. Congress has it within its own power to enact appropriate 
and legally enforceable protections against any effort to thwart the Watergate 
Inquiry. Tlie Courts must remain neutral. Their duties are not prosecutorial. If 
Congress feels that laws should be enacted to prevent executive interference 
with the Watergate Special Prosecutor, the solution lies in legislation enhanc- 
ing and protecting that office as it Is now established and not by following a 
course that places incompatible duties upon this particular Court." Nader v. 
Bork. 366 F. Supp. 104, 109 (D.D.C. 197S). 

There is also considerable case law support for the position that placing the 
power of removal in the courts would infringe on the constitutional preroga- 
tives of the President. The President Is entrusted by the Constitution with the 
obligation to "talce Care that the Laws be faihfully executed." Article II, section 
.3. The Supreme Court, relying on this constitutional responsibility, has made 
clear that the enforcement of the law is entrusted to the Executive Branch alone. 
Buckley v. Valco, 424 U.S. 1, 138-40 (1976). See also Inited States v. yiiron, 418 
U.S. 683, 603 (1974). 

In Myers v. United States, 272 U.S. r<2 (1026), the Supreme Court relied on this 
rationale in holding that the President had authority to remove an Executive 
otlifial appointed by him notwithstanding statutory attempts to restrict his power 
of removal. The Special Prosecutor will be an officer of the executive branch 
exercising an executive function. Control over the executive branch and execu- 
tive functions is placed in the President. To fulfill his constitutional responsi- 
bility to take care that the law be faithfully executed the President must be 
able to supervise those officials exercising significant authority and wielding 
substantial powers; the Special Prosecutor, vested with almost all the powers 
of the Attorney General under this bill, must be regarded as an official or>erating 
within this authority. Prosecution is the rcspon.sibility of the executive and not 
the judicial branch. 

We would urge that the provision providing for judicial removal of the Special 
Prosecutor be deleted. If the House wishes to insure the independence of the 
Special Prosecutor, we would suggest that the approach adopted in the Senate 
bill, S. .").>5, effectively accomplishes this goal. The Senate l)ill vests the power 
of removal In the Attorney General, but allows removal only in the case of 
extraordinary Impropriety or similar conduct. It further en.sures the Special 
I'rosecutor's Independence by allowing court review of any removal by the At- 
torney General and requiring a report l)y the Attorney General to the Congress. 
These restrictions, together with the imlltical and public pres.«ures that would 
accompany any removal of the Special Prcsecutor, should be sufficient to guar- 
antee the Special Prosecutor freedom of action. Moreover, as I indicated in my 
te-'timony on S. .555 before the Senate Governmental Affairs Committee, such 
restrictions could be constitutionally justified by the extraordinary circumstances 
which would justify an Initial resort to n Special Prosecutor. 

The Department of Justice has no constitutional obje<>tion to the bill's method 
of appointing the Special Prosecutor. However. In view of this bill's departure 
from the normal methods of apponting Executive officials, I shall briefly state 
our views as to the constitutionality of those measures. We believe that judicial 
appointment Is justified by the appointments clause, article II. section 2, and 
the extraordinary circumstances which would mandate recourse to a special 
prosecutor. It is our view that article II, section 2 cannot be used to override 
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the fundamental principle of separation of powerH: this principle would generally 
require that the Executive be allowed to appoint those oflicials carrying out 
Executive functions. However, the circumstances surrounding misconduct hy 
high-level officials and the need to preserve the appearance as well as the sub- 
stance of justice would warrant a judicial appointment here. In such exceptional 
circumstances we do not believe that an "incongruous" duty would be impo.-«ed 
upon the courts. See Ex parte Siebold. 100 U.S. 371, 398 (1879). 

While the Department supports the basic approach of this bill, we would sug- 
gest some modifications in the scope of tlie bill's coverage. Most importantly, we 
ijelieve that the bill's scope as to the individuals covered might be narrowed. 
While conflicts of Interest may appear with respect to many of the officials spe- 
cified in the bill, we would submit that no conflict exists with respect to most 
individuals serving at level II of the executive schedule. Where prosecution is 
warranted the Dei)artment is willing and fully able to prosecute such persons. 
Agency Under Secretaries, for example, are not so close to tlie President that 
a conflict of interest would Inevitably appear where they are prosecuted by the 
Department. Of course, if a conflict does develop, the Attorney General could 
always refer a case to the Special Prosecutor under the procedure specified in 
proix)sed section .592(e). We believe that a resort to a special prosecutor should 
he reserved for those extraordinary instances where the appearance of conflicts 
of Interest is substantial. 

The bill as presently drafted encompasses only violations of the Federal crimi- 
nal law relating to the abuse of Federal office, the financing or conduct of elec- 
tions or election campaigns, obstruction of justice or perjury, or conspiracy to 
violate any such Federal criminal law or to defraud the United States. In prin- 
ciple, the Department favors this approach of specifying the sorts of crimes which 
are to be prosecuted by the Special Prosecutor. We beUeve that this approach 
recognizes that conflicts of Interest, or the appearance thereof, generally arise 
only in connection with alleged violations of law committed by virtue of an 
official's position. However, the Department would acknowledge that, at least in 
light of recent events, conflicts of interest might appear when certain offlci.-iU^ 
e.g., the President, Vice-President, or the Attorney General—are allegedly in 
volved in any sort of Federal criminal violation. I suggested in my testimony in 
the .Senate that a Special Prosecutor might appropriately he appointed in such 
circura.stance.s, and I submit that same suggestion here for your consideration. 

The Department would also like to offer several brief suggestions regarding 
other aspects of the bill: 

(1) We believe that the tinie frame for the preliminary Investigations should 
be expanded somewhat. While many Investigations can be completed in sixty 
days, a longer time period—e.g., 90 days with an automatic 30-day extension 
tjpon a certification to the coiirt—would allow for a more effective screening of 
frivolous allegations and would thereby avoid unnecessary referrals to a special 
prosecutor. 

(2) In the interest of allowing for a speedy and confidential resolution of 
allegstions, referral or more than one matter to an existing special prosecutor 
should be allowed. Proposed section .TOSCc) could he interpreted to allow for 
this, but we think this matter should be statefl more clearly. In addition, provi- 
sion might also be made for referral to a United States Attorney If speed or 
confidentiality become particularly important: the fact that the special court 
would appoint him should be a sufficient safeguard to ensure his Independence. 

f3) We recommend that the provision requiring the special prosecutor to "co- 
operate" with the "oversight juri.sdictlon" of congressional committees be elimi- 
nated. We think that this provision is ambiguous and can only lead to confu.sion 
on the part of the special prosecutor; it mav e\'en be taken to Imply that Con- 
gress could exercise control over prosecutorlal decisions. If this provision is to 
remain In the bill, we would strongly suggest that it be written so as to elimi- 
nate this Implication. 

(4) We also recommend that the provision allowing for a discretionary refer- 
ral by the Attorney General to a special prosecutor, propo.sed section .592Ce), 
be somewhat delimited. We would sugsest. first, that the Attorney General be 
explicitly allowed to make the same sort of determinations ns to the substantial- 
ity of allegations ns he does under the automatic referral procedure. We would 
•Iso suggest the insertion of a provision allowlnsr for a disnualiflcation of the 
Attorney General to eliminate any conflict of interest. Finally, we would recom- 
mend that the reference to the Interests of the President's political party be 
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•eliininated lest this provision be deemed to apply broadly in cases involving 
criminal conduct by any member of either political party, as prosecution ajrainst 
members of the "other" jiarty might just as well affect the Interests of the 
President's party as prosecution of members within his party. 

(5) In addition, we recommend that the Attorney General's determination 
under proposed section 502(e) be made unreviewable in the courts. Otherwise 
a prosecution could be delayed on the prounds that the -Attorney General should 
Ijave. or shonid not have, transferred a case to the si)eclal prosecutor. 

(Ti) We Ijelieve that proposed section 505(e), allowing (Congress to request 
the Attorney General to apply for the appointment of a si)eclal prose<Mitor or to 
explain his failure to do so, shonid be eliminated. If the situation is one requir- 
ing the automatic appointment of a special prosej-utor uivn n detorminntinn tliat 
the allegations were not unsubstantiated, the Attorney General presumably 
would l)e in the process of making, or would already have made, a rei»ort to 
tlie court If It were appropriate to disclose that information, the court could 
do so. 

The only situation where a report to Congress might be justified would arise 
In those instances where, under propo-^efl section 592(e), the Attorney General 
determines that a referral to a special jjroaecutor is not neces.sary. In such in- 
stances we would not object to a provision requiring Hie Attorney General to 
explain why he believed no conflict of interest exIstiKl: we do not believe lie 
should be required to explain any aspect of his determination relating to the 
exercise of prosecutorial discretion. 

(7) We reconunend tliat a provision be in.serted requiring the special pro.se- 
•cnfor to follow standard Department policies and regulations unless .some special 
need requires otherwise. Tliis proposal is necessary to the fair and uniform ap- 
plication of the law. 

(8) The provision requiring a notification to Congress of Information which 
may constitute grounds for an impeachment should tie amended to i)rovide five 
discretionary communication of sucli information to Congress. In view of tiie 
ambiguity of what constilutes grounds for imiH>achment. this provision as pres- 
ent! v drafte<i will only serve to    create confusion. .Moreover, .such mandatory 

•di.sclosnre to Congress might have tlie effect of compromising an ongoing in- 
vestigation or prosecution or of prejudicing the riglits of tlie individual involved. 

())) We believe that proposed section 597(a), which requires the Department 
to suspend all investigation or prix>eedings within the sp<>cial prosecutor's juris- 
diction, .should be modified. Given the haziness of juri.sdictional lines, this pro- 
vision could require the Department to discontinue major proceedings only tan- 
genlially related to the matter referred to the special prosecutor. The .'section 
should at least provide for an excejytion wheret>y the Attorney General and the 
8|w>rtal pro.secntor could agree that the Department could retain jurisdiction 
over such matters. 

I note that the House bill, in contrast to S. 555, Includes no provision for the 
creation of an Office of Government Crimes within the Department of .Tnstice, 
and I wish to commend this committee far not pursuing this ill-advised course 
of action. The purpose of such a proposal evidently is to strengthen the en- 
forcement of Federal laws designel to insure the integrity of public officials by 

•centralizing the responsibility for the enforcement of such laws in a single unit 
of the .Justice Department. While the Department shares this laudable goal, 
we believe that this objective Is already being served by the Public Integrity 
Section within the Criminal Division. This section was formed in Marcb of 
107(! anl has since displayed its ability to function vigorou.sly and with con- 
siderable sticcess. The reponsibility for this Section is where it should be, in 
the head of the Criminal Division. He is the person best suited to marshal the 
resources of the Criminal Division for the big ca.ses \v1thln the jurisdiction of 
the Public Integrity Section and to make certain that the investigation and 
prosecution efforts of the whole Division are coordinated to assure the most 
eff<H*tiveetiforcement of our laws asalnst nublic corruption. 

The statutory establishment of an Office of Government Crimes would entail 
distinct disadvantages. On the one hand. If the Office were located outside the 
Criminal Division, the effect would be a fragmentation of criminal law en- 
"forcement responsibility and a duplication of effort in numerous Investigations 
that overlap with other criminal matters. On the other hand, placing the Office 
in the Criminal Division would give ri.se to problems of a different nature, 
arising from the fact that both the bead of the Office and the Assistant Attorney 
•General In charge of the Criminal Division would l)e Executive level appolnt*e8 



23 

reporting directly to the Attorney General. This fact wwuld make effective 
supervision of the Division by the Assistant Attorney General difficult at best, 
and would Jeopardize the ability of the head of the Criminal Division to move 
resources within the Division in order to most effectively enforce the antl- 
*orruption laws. 

In short, the Department strongly believes that the effective and fair investi- 
gation and prosecution of crimes of public corruption can be better attained by 
the existing institutional structure of the Dei>artment of Justice. I hope, tliere- 
fore, that this committee will see fit to adhere to its approach of not mandating 
an Office of Government Crimes by legislation. 

Mr. Chairman, I should like to conclude by expressing my appreciation for 
Hie committee's wlUiugness to give close attention to the complex and what many 
niight consider technical arguments I have presented today. However, even 
though such concepts as the separation of powers may be regarded in some 
quarters as musty or as an impediment to an efficient Government, the fact 
remains that our Constitution provides for a very distinctive form of Govern- 
ment It Is not enough to say that a certain proposed solution to an existing 
problem is sensible or practical; It is also necessary that this solution comport 
with the framework of Government so carefully crafted by our forefathers and 
SI) essential to the continued health of our free societ.v. If there is any doubt 
as to the view which the Supreme Court might take on this matter, its decision 
in Buckley v. Valeo, supra, should make this matter clear. There the Supreme 
Court struck down portions of a prominent piece of recent legislation, for the 
reason that it violated the es-scntial scheme upon which our Government is 
ffnmded. The legislation being discussed today is designed to prevent an abuse 
of the principle of separation of powers by allowing for a largely independent 
force to prevent an obstruction of justice, or apjiearance thereof, by hlgh-U'vel 
Executive officials. I urge that you pay heed to this same precept in reviewing the 
portions of the bill I have discussed today. 

Mr. MANN. Our next witness is Professor Herbert S. Miller of the 
Georgetown University Law Center, who will testify on behalf of the 
American Bar Association. 

Professor Miller served as reporter/consultant to the ABA's Special 
•Committee To Study Federal Law Enforcement Agencies, whose 
report, "Preventing Improper Influence on Federal Law Enforcement 
Agencies," has l)een provided to all of us by the ABA. 

• Professor Miller testified before our subcommittee last year at our 
hearings on special prosecutor legislation, and we are happy, to have 
him back. 

We have your prepared statement, which, without objection, will 
be made part of the record, and you can proceed as you see fit. 

TESTIMONY OF HERBERT S. MILLER, PROFESSOR, GEORGETOWN 
LAW CENTER, ON BEHALF OF THE AMERICAN BAR ASSOCLATION 

Mr. MILLER. Mr. Chairman. I just want to say that Professor 
Livingston Hall was originally going to appear and testify last we<'k, 
;and he was here prepared to testify. When the date was changed, it 
created a conflict for him which he could not resolve and that is why 
he is not here today. 

ilr. MANN. I note his name on the statement. •...•. 
Mr. MiLLEit. I will highlight several issues. 
The position of the ABA is that the controlling approach to the 

appointment of a special prosecutor should l)e the tlieory of conflict 
of interest. And under that approach, we believe that the commis- 
sion—or the alleged commission—of any Federal crime by one of 
named actors or by somebody else whei-e there might be a conflict, 
should be covered. 
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The provision in your bill on crimes involving abuse of power 
raised in our minds a question of where you draw tJie line as to what 
may or may not be an abuse of power. In a given case this miglvt 
create litigation as to whether it was a crime covered by the statute. 
Thus we feel that a conflict sliould be the determining factor in. 
•whether or not a special prosecutor is appointed, rather tlian the 
crime itself. 

As to persons specifically covered in the bill we believe that the 
approach taken in S. 555, reported out of the Senate Government 
Affairs Committee, that of including level I positions and naming 
specific positions thereafter, may be a better approach than including 
everybody in level II in. 

We also believe that the requirement that a preliminary investiga- 
tion be completed in 60 days may be inadequate in some cases. I 
served as a prosecutor in the Criminal Division of the Department of 
Justice and did investigate crimes involving Government coiiuption. 
Sixty days could be inadequate; there should be some provision made 
for a possible extension to 90 or 120 days. 

The reviewability issue has two components. First there is the ro- 
viewability of the Attorney General's basic decision as to whether or 
not the case is substantial enough to go forward; and there is pos- 
sible review of the Attorney General's determination of whether or 
not there is a conflict. 

The special committee rejected, for many reasons set forth in our 
rejiort, a permanent special prosecutor. And once we rejected this 
and appi'oved a temporary special prosecutor, we had to determine 
at what point that temporary special prosecutor should be appointed. 
And obviously, it's at a point where there is some kind of conflict. If 
every allegation made about high public officials raised a conflict 
issue, and you had to appoint a special prosecutor evei-y time such 
an allegation was made, in our view the effect would be to have 
a permanent special prosecutor, because the allegations may be made 
frequently. 

To avoid this we fully support the notion that the initial deter- 
minatifm whether a case is substantial, which in our view is purely 
a discretionary decision for the prosecutor should be left to the At- 
torney General. 

We recognize that this may create the problem you mentioned, Mr, 
Hall. In part we also fully support the Government Crimes Division 
because we think it relates to this question. Creating a Government 
Crimes Division means you have a presidentially appointed assistant 
Attorney General in charge. It means that this person is subject to 
Senate confirmation. It means that during the appropriation process 
this person will testify on behalf of the division. As I understand it,^ 
the House Judiciary Committee is now in the appropriation process 
and would therefore have access to what that official was doing, how 
monies were being spent and how authority was being exercised. 

The special committee felt that the problem of the discretionary 
decision as to whether or not a case is substantial would really l>e 
made by the head of the Government Crimes Division. And this in- 
dividual would be subject to congressional oversight. Admittedly it 
does not answer the ultimate question as to whether an Attorney Gen- 



25 

*ial might not proceed with a case on the grounds of it being un- 
substantial, thus avoiding investigation of a conflict case. 

I don't believe we can answer that, except perhaps by a permanent 
special procsecutor. We think this raises more problems tlian it resolves. 

AVe fully support removal of the special prosecutor by the Attorney 
•General under the standard of extraordinary impropriety. We ex- 
amined the notion that the court be involved in the removal process 
from the beginning, and rejected it on the grounds that it would re- 
quire the court to watch what the prosecutor is doing and perhaps 
get in a posture which \vould be clearly unconstitutional. 

Therefore, we felt it should be the Attorney General's responsibility 
to remove under a standard. In our view the judicial review of that 
removal would be limited to whether or not this standard was met. 
The iudiciarv would not review how the special prosecutor was per- 
forming his job, whether or not he should have prosecuted or should 
not have prosecuted in a given case—only whether or not the Attorney 
General met the requirement in removing the special prosecutor. We 
do not feel this is unconstitutional; we feel the courts have upheld 
limitations on Presidential removals of individuals who are not purely 
executive officials. 

This is applied to many regulatory agencies; and we do not view the 
prosecutoi- as purely an executive official. The courts have held it to 
be, quasi-judicial position, that the prosecutor as an administrator of 
justice is also an officer of the court, and that his actions are subject 
itp xeview by the court if he goes beyond the bounds of proper ethics. 
Aiid. (heiefore, we feel this review does not contain any constitutional 
p'rrtblems. 

_ .Section .5n.')(d). relates to congressional oversight. We feel this sec- 
tion could create problems. Once a temporary special prosecutor is ap- 
pointed we believe ho should be independent, subject only to removal 
fpr very, very strong grounds of extraordinary impropriety. As we 
read this provision, it appears that the special prosecutor would be 
obligated to appear any time the appropriate congressional committee 
wanted that prosecutor to appear. 

It might be in the course of an extremely delicate investigation; and 
Federal prosecutors, I believe, are bound not to comment on pending 
investigations or prosecutions. If they were required to come before 
a congressional committee, it could have implications as to the investi- 
gation itself, or institute an invasion of privacy. 

That finishes my statements. Mr. Chairman. 
Mr. MAXX. Thank you very much. ' 

.'Mr. Hall? * ' • 
Mr. HALL. Professor Miller, of course, I agree with you on the fact 

that we should not have a permanent special prosecutor; but my ques- 
tion is, suppose several matters come up and the special prosecutor is 
appointed, is there not a present danger of that special prosecutor 
becoming a permanent prosecutor, by virtue of more than one matter 
being investigated at one time ? What is the difference, in your opinion, 
bef ween i special and a permanent prosecutor? 

Mr. MTLLKR. The delineation of jurisdiction would be made by the 
appointing authority, in this case, the special division of the court. 
lender present law, if the Attorney General were to appoint a special 
prosecutor, the Attorney General would limit the authority. 
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That delineation of jurisdiction would be a cleai- limitation.^ A._ 
special prosecutor who went bej'ond that jurisdictional limitation' 
might be guilty of an extraordinary impropriety and subject to re- 
moval. 

Mr. HALL. Would the court in your opinion have the authority .to-' 
limit the jurisdiction of a special prosecutor. 

Mr. MiLLi^j. In terms of it being the appointing authority, yes. I 
think the bill provides that the Attorney General should provide es- 
sential information to the division—and I believe the purpose of that 
information would be to enable the court to determine the jurisdic- 
tion. 

Mr. HALL. But would the court have the power and authority to. 
limit jurisdiction—investigating a crime ? 

Mr. MILLER. We believe in this extraordinary circumstance, yes> 
Mr. HALL. DO you have any authority to substantiate that position ? 
Mr. MILLER. We spent a great deal of time examining the question 

of whether couils could appoint inferior officers, and we do regard 
the special prosecutor as an inferior officer. It became clear to us that 
the Constitution contains just such a provision authorizing the ap- 
pointment of inferior officers by the President, by somebody he desig- 
nates, or by a court of law. 

We examined the history of this provision, the application in a nimi- 
ber of Supreme Court cases, and concluded that clearly the court 
would have the power to appoint a special prosecutor under clearly 
defined circumstances. Once given that authority, we think the limita- 
tion of jurisdiction has to come from the appointing authority, and the 
limitation of jurisdiction does not go to prosecutorial discretion in a 
case. 

In other words, once the special prosecutor begins investigating 
that case, the court would have no authority in terms of the exercise or 
prosecutorial discretion but the initial determination of jurisdiction 
can be delimited in a number of ways. We do not see a constitutional 
problem in that initial delimitation. 

Mr. HALL. Suppose an instance arose where a sj)ecial prosecutor 
had been appointed and the jurisdictional limits had been set out for 
that investigation, and the prosecutor detennined that there was more- 
than the one particular matter in which he had been appointed, which 
would call for an extension of jurisdictional authority. Is it your un- 
derstanding thai that person would then report back to that court for 
additional authority to move in that direction ? 

Mr. MILLER. I think if it was an extension of the jurisdiction, that 
would be essential. In S. 555, this problem is dealt with by providing 
that certain related matters—and if the Attorney General consents— 
might be included within the jurisdiction, because it is entirely pos- 
sible and may be in some cases probable that the initial jurisdictional 
limits might have to be expanded. 

Mr. HALL. Would be too limited ? 
Mr. MILLER. Would be too limited. I think the way the bill is writ- 

ten now, it would require going back to the special division. 
Mr. HALL. You speak of the" Hyde bill or the Alann bill, that you 

ha ve to go back to expand jurisdiction, or both ? 
Mr. MILLER. I think its the Mann bill, but I'm not sure. I don't 

know that the question is specifically addressed, I'm just assuming- 
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that the appointing authority sets the jurisdiction, and that if it. is 
substantially expanded, it would require it go back to the appointing 
authority. 

Mr. HALL. That's all. Thank you. 
Mr. MANN. All right, thank you. 
Mr. Wiggins ? 
Mr. WIGGINS. Professor, you have indicated that if the Attorney 

General makes an initial determination not to seek the appointment 
of a special prosecutor, that such determination should itself be sub- 
ject to review by the panel. 

Mr. MILLER. If he's gotten Ijej'ond the preliminary investigation, 
Mr. Wiggins, and has determineti that it may require more investiga- 
tion, at that jjoint the conflict question becomes serious, and if he de- 
termines that it may require it, he has the option of either not apijoint- 
ing one or applying, we believe. 

Mr. WIGGINS. Not to appoint, is that decision subject to review? 
Mr. MILLER. We believe it should be subject to review. 
Mr. WIGGINS. By whom ? 
Mr. MILLER. By the special division of the coiu't. 
Mr. WIGGINS. On his own motion ? Does anybody have standing to 

walk in and seek such a  
Mr. MILLER. I lielieve the Attorney General would be required—or 

should be i-equired—if it gets beyond preliminary investigation. If the 
Attorney General finds there is no substantial case, this need never go 
to the special division. It's only if there is a case, a substanital case, 
that the conflict question arises. And if the Attorney General decides 
that it does not require the appointment, that decision and the reasons 
therefore should go to the special division. In other words, the Attor- 
ney General should be required by law to forward a memorandum ex- 
plaining that the question of conflict imder the standards and the 
statute was examined and a determination made that there wa.s no 
need for the appointment of a special prosecutor. The court could then 
review that decision. 

This would not go to whether the case is weak or strong, but only to 
the conflict question. 

Mr. WIGGINS. The court, then, would be asked to make an indepen- 
dent judgment of the propriety of the Attorney General's electing not 
to proceed? 

Mr. MILLER- That is correct, sir. 
Mr. WIGGINS. That is a judicial function? Wliat part of a case in 

controversy is that ? 
Mr. MILLER. There must be, in our view, an outside interest or an 

outside entity capable of making a judgment as to whether or not there 
is a conflict. Nobody presumes that the Attorney General is incapable 
of making that determination. However, I think our Founding Fa- 
thers recognized that people in power are not angels. It was James- 
Madison who said, "If men were angels, we would not need govern- 
ments." He concluded—in one of the Federalist Papers in support of 
the Constitution. I think—that our Founding Fathere recognized very 
clei^rly that people in power can become corrupt. We believe the checks' 
and balance system was deliberately put in because of this recognition. 
What Mr. Madison said was that because of the fact that men are not 
angels, we have to set up auxiliary measures to make certain that they 
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do act propprly. We use this approarh as our benchmark in approach- 
ing this problem. Thus, somebody on the issue of conflict besides the 
Attorney General has to look at it to determine if there is a possible 
conflict. The review of that issue did not, in our view, constitute a 
constitutional question. 

Mr. WIGGINS. I respect your judgment—your conclusionary \news— 
but help me understand whether or not a judge or panel of judges 
called upon to decide the question as to whether or not the Attorney 
(ieneral properly refused to go forward, whether or not those judges— 
all article III judges—are executing article III powers or not. 

Mr. MiixEn. What we are asking  
Mr. WiGOixs. And reference to constitutional theory and history 

really doesn't deal with whether it's an article III question. 
Mr. MILLER. I would put the question differently. Mr. Wiggins. I 

would say we ai-e asking them to decide whether or not a special 
prosecutor should be appointed. If we agree that they have the con- 
stitutional authority to make an ai)ix)intment of such an inferior of- 
ficer, all we are asking is whether one should be appointed in this 
case. They are the appointing authority. And I would approach it 
from that point of view. 

Given that authority, then the decision as to whether or not to ap- 
point a special prosecutor must ultimately i-e^ide with the appointing 
authority. 

Mr. WIGGINS. I don't know what the essential elements of a case 
of controversy are, but I think that it involves an adversary rela- 
tionship, and here you've got the Government arguing with itself. 
You don't have a plaintiff and a defendant and a magistrate standing 
between them attempting to arbitrate according to the law that con- 
troversy. You merely have the executive department making a pre- 
liminary judgment and the judicial department finally deciding^ 
•whether the objective is right or not. 

Is that the kind of adversary relationship you would expect in an 
article HI controversy? 

' Mr. MILLER. Again, I must respectfully phrase the issue a little dif- 
ferently, Mr. Wipginf • 

The appointing authority in a court of law that is put in the pos- 
ture of appointing officials under the Constitution is not acting as a 
court of law in a case in controversy, .        . 

Mr. WIGGINS. It's administrative. 
Mr. MILLER. I don't think a case or controversy analogy applies 

here, because they are acting imder a different constitutional provision. 
Mr. WIGGINS. Well, I agree. But if I were to analogize whether this 

was—whether this resembled more an administrative function, con- 
ducted by the court, like the appointment of a bailiff or an adjudica- 
tive function in which a controversy is resolved, I think I would tend 
to lean over on the controversy side, except that it lacks all the ele- 
ments of controversy, but it has none of the elements of an internal 
court administrative function. 

Perhaps your committee thouarht it did. This. I think, is to be dis- 
tinguished from the authority found in the statute for judges to ap- 
point a temporary prosecutor in the absence of a U.S. attorney. But 
it's to be borne in mind that that is an action taken wholly until the 



29 

Executi\^ acts, and the Executive cannot do it—fire him—immedi- 
ately without question. You don't second-^iess the judge's juditrinent 
and replace him. That's more of an administrative act, and overturn- 
ing the decision of the executive branch. 

Well, I'll tell you, I don't have a formal opinion with respect to the 
constitutionality of the appointing process by a judge, but if your 
committee, especially with yourself as a member of it, reviews it, I 
would like to have the benefit of your rasearch and analysis so that I 
can make up my own mind as to whether it does or does not affect the 
separation of powers notion that I may have, and my concern to the 
extent—not only to the appointing process but to the removal, as well. 
And you seem to suggest that in both cases there is a role for the courts 
to play. 

Mr. MILLER. Yes. 
Mr. WIGGINS. And that's the nub of my concern. If you will share 

your research with me, I would appreciate it. 
Mr. MILLER. I did prepare a memorandum at the last hearing, be- 

cause many of these issues had been raised. It attempts to address some 
of these problems. 

Mr. AV1GGIN8. Well, probably my memory is not what it should be. 
Mr. AIiLLER. I only remember it because I prepared it. 
Mr. WIGGINS. Such a memorandum is in our files, and I have just 

marked it and shall read it. 
Whether I agree with it or not, we'll see. 
Well, Professor, I think any other questions that I ask are almost 

matters of detail that do not probably go to the same depth as this 
matter of judicial involvement in the appointment of the officer here- 
tofore regarded as an executive officer, and I think that your state- 
ment will be more useful to read than any questions I might have. 

Thank you verj' much. 
Mr. MANX. Mr. Gudger? 
Mr. GcDGER. Dr. Miller, I am interested in four or five hypotheses. 

One of them is this: 
Suppose that we see a special prosecutor appointed to investigate 

into conduct of a Vice President, say, and then that individual resigns. 
Does this bill cover it? 

T don't think it does. I scanned it, and I don't find any provision 
within it. 

What would be the result at that point? 
Would the apparent conflict then be removed and the Department 

of Justice then be in a position to proceed, since the office would then 
be vacant and the individual be nothinsr more than a private citizen? 

Would the District Attorney of the district in which the crime had 
been allegedly committed receive from the special prosecutor his files 
and information; and would the special prosecutor's services then 
terminate? Is that your interpretation? 

Mr. MILLER. You could read this two wavs—^the name and the office. 
Clearlj it has to be a crime committed while the person is in office. If 
a special prosecutor is appointed and the individual resigns, you could 
read it to cover a continuation of that prosecution because the crime 
was allegedly committed while the person was in office. 

You could also read it as meainng the person has to hold the office 
during the investigation. It's not clear. 

»4-«7a—79 3 
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I would probably tend to say that once the investigation started, 

and it was an act committed while in office, the person under investi- 
gation would continue to be covered by the special prosecutor. 

I'm not ceitain. 
It may be that you would want the language to specify that. 
Mr. GTJDER. What is your sense as to what the act should provide? 
Would it be reasonable at that time to have the special prosecutor 

deliver his information to the responsible District Attoniey and con- 
clude his activity; or should he continue on, now that this person is 
no longer in the governmental position, and the situation which 
triggered his appointment is no longer applicable ? 

Mr. Mn,LER. You create a numl)er of problems if you just terminate 
one investigation and turn over the files to another prosecutor. 

It's not only the files which are important, but a lot of intangible 
knowledge and feel for the case which any prosecutor gains would be 
lost. If we are talking about individuals covered in the bill, the 
criteria sliould be that once the investigation Ixigins. regardless of 
their subsequent status, it should continue with the special prosecutor- 

Mr. GtJDGKR. So your feeling is that if the sjiecial prosecutor has 
gathered sufficient evidence to warrant submis>ion of indictment and 
further prosecution, then he should continue until the case is closed ? 

Mr. MiLLh:R. I would go further. If he was in the middle of an in- 
vestigation and had not yet determined to go to the grand jury, he 
should still contimie it. And if a case was to be dismissed, the special 
prosecutor should make that decision. 

The appearance of conflict as the problems of partiality and im- 
propriety might still exist, even though the person had resigned that 
office. 

Mr. GuDOER. And if the act is silent on that proposition, would you 
not feel we would be acting amiss in not making a provision that 
clearly demonstrated that he would continue to function? 

Mr. MILLER. Yes, sir. 
Mr. GtnxjER. Xow, another concern is this concern about the prose- 

cutorial jurisdiction, that is, the term used on page 6 of H.R. 28.35 
where it is specified that the court shall appoint—a division of the 
court shall appoint—a special prosecutor and shall define the special 
prosecutorial jurisdiction. 

Now. there is other language in here intimating that the Attorney 
General may from time to time turn over matters to the special prose- 
cutor which are within the jurisdictinnal authority which has been 
defijied—I presume, by the appointment and by the division of the 
court. Now my concern is this: Do j'ou see that this act needs to make 
it possible for the special prosecutor to come back to the division of 
the court for a redefinition or extension of his jurisdiction when he 
gets into an investigation and finds that that is indicated? 

In part, this is addressed on page 7, which says the division of the 
court, upon request of the Attorney General, may expand the prose- 
cutorial jurisdiction of any existing special prosecutor. 

Mr. MILLER. That would require him to go to the Attorney General 
initially and have the Attorney General go to the court. Tins accom- 
plishes the same purpose of not permitting the special prosecutor, 
without some control, to expand his jurisdiction beyond that 
authorized. 
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Mr. GuDGER. Even if he's getting into a situation wliich may involve 
the Attorney General ? 

Mr. MILLER. "WHiich did not appear at first blush ? 
Mr. GtJDGER. Tliat's what Im talking about. He gets into an investi- 

gation, and the investigation leads to  
Mr. MILLER. I see nothing in the bill which would prohibit the Spe- 

cial Prosecutor from going back to the division of the court and asking 
for an extension. I think it would be implied. 

Mr. GuDGER. I think it might be good to clear it up, if the bill is 
silent in that aspect. If you don't see anything wrong with the Special 
Prosecutor, if he's qualified to render this service, if he meets the cri- 
teria, if his jurisdiction is defined, and if his investigation does indi- 
cate that he needs to extend beyond that jurisdiction as defined, do 
you see anything wrong in him coming back to the division of the 
court for that purpose ? 

Mr. MILLER. The bill requires initially that the Attorney General 
provide information to the court which would help the court define 
jurisdiction, and which the court miglit well need. I would not prohibit 
the Special Prosecutor from going back to the division, but I would 
want to bi'ing the Attorney General into the process. 

Mr. GuDGER. Two other questions, and, Mr. Chairman, I will try to 
conclude. 

I see here that on page 7, subdivision (d), the division of the court 
may not appoint as a Special Prosecutor any person who holds any 
office of profit or trust under the Tnited States. 

Do I understand that to mean that the division of the court must 
go beyond all present officeholders, e\'en though it might be consider- 
ing appointing someone who is a District Attorney in anotlier State 
of a different political party, serving in a division within another 
State, to come in and take over this responsibility? 

Would that individual—would he be disqualified by virtue of that 
office from being considered for appointment; or does it mean that 
he could resign that office and assume this duty? 

You see, the language is  
I^f r. MILLER. I see the language. T think you are correct. It could lie 

that a resignation might make a person eligible. The committee might 
•want to consider language which would make the key date whether 
or not the person was holding office at the time this matter was first 
broached to the special court to prevent a quick resignation and thus 
consequent eligibility. I think you are right, Mr. Gudger. It is not 
clear. 

Mr. GtmoER. Thank you. 
One final problem. On page 12 of the House bill H.E. 2835. the pro- 

vision is set up whereby the Members—either majority or minority— 
majority of either majority or minority party members of the Judi- 
ciary Committee of either House may request that the Attorney Gen- 
eral apply for appointment of a Special Prosecutor. 

And then under this machinery that's provided here, the Attorney 
General must give an accounting back to the committee within 30 days. 

Is it the thought of this draft that the committee would then be 
able to pass such necessary legislation as it might deem appropriate in 
the event the Attorney General had not satisfied the committee with 
respect to its recommendation ? 
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I'm trying to comprehend how we have this business of the com- 
mittee asking for a report and gettting a repoi-t and then everything 
stops. 

Can you explain why this is in here? 
Mr. MiixER. I'm not sure I can, Mr. Gudger. I was not privy to the 

drafting of that provision. At one time some of us were discussing a 
provision whereby anjf citizen could be able to go to the special court 
and request the appointment of a Special Prosecutor. We discarded 
that, because there were too many problems in such an approach. I'm 
not sure why the provision is in thei-e, except I assume it came from 
the Watergate kind of situation, where you had no mechanism, where 
everything was being done at fii-st instance. 

Mr. GuiKJER. I notice here that it's suggested in this draft that the 
committee may, after it receives such report, either on its own initia- 
tive or upon the request of the Attorney General, make public such 
portion or portions of such notification that will not in the commit- 
tee's judgment prejudice the rights of any individual. 

I just wondered if this particular machinery, which is certainly 
hew, to my legislative experience, has any precedent anywhere. I 
find it a procedure that is somewhat novel, that a certain group 
of a committee which may be less than a majority of the committee 
and may not involve the chairman of the committee, call for a report, 
and that report comes in, and the act is suggesting that public dis- 
closure might ensue under certain circumstances, either at the request 
of the Attorney General or in the sense of the committee. 

It's just a little unusual, and I just wondered if j^ou had any knowl- 
edge of its existence. 

Mr. MiLLKR. No, sir. 
Mr. GUDGER. Thank you. 
Mr. MANN. Mr. Hyde ? 
Mr. HYDE. I have no questions, thank you. 
Mr. MANN. Counsel, do you have any questions? 
Mr. HUTCHISON. NO. 
Mr. SMIETANKA. NO. 
Mr. MANN. Professor Miller, thank you very much for your assist- 

ance. 
[The prepared statement of Herbert S. Miller follows:] 

STATEMENT OP LIVINGSTON HALL AND HEBBEET S. MILLEB, ON BEHALF OF THE 
AMERICAN BAB ASSOCIATION 

Mr. Chairman and members of the Subcommittee, I am Livingston Hall. Pro- 
fessor Emeritus nf Harvard Law School and chairman of the ABA Special Com- 
mittee to Study Federal Law Enforcement Agencies. It is a privilege to appear 
before you today on behalf of the Association to .share with .vou our views on 
the important subject your committee is addressing—the prevention of partisan 
and other improper influences from intruding uiMin and disrupting the function- 
ing of agencies and departments of the federal government. 

The Association, as the principal representative of and spokesman for the 
legal profession in this country, is particularly concerned about such improper 
Influences being exerted upon federal law enforcement agencies and activities, 
and my comments today will be iaddre.ssed primarily to those matters. The Asso- 
ciation's interest in the subject of the proper administration of justice dates 
back, of course, to the Association's inception in 187S. The views expressed today, 
however, were formulated over the last four .vears by the Special Committee to 
Study Federal Law Enforcement Agencies, which was created in 1973 to examine 
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the functioning of those agencies and to formulate recommendations to ii\8ur(» 
they would not be Improperly politicized or misused. While the creation of 
the Special Committee was occasioned by the series of events generally called 
Watergate, the Association and the Special Committee were fully aware that 
the problems being addressed were not peculiar to a particular administration 
but have been of concern for many years. 

I have been privileged to serve as chairman of the Special Committee for the 
past year. My predecessor as chairman of the Committee, which produced a 
report, "Preventing Improper Influence on Federal Law Enforcement Agencies" 
in 1976, was William B. Spann, Jr., now President-Elect of the Association. The 
twenty recommendations contained in tills report, a copy of which has been made 
available to the meml>er8 of your Subcommittee, were adopted in their entirety 
by the American Bar Association's House of Delegates in February, 1976. 

Appearing with me is Professor Herbert S. Miller, Co-Director of the Institute 
of Criminal I<aw and Procedure, Georgetown University Law Center, and a 
member of the Sjiecial Committee. Professor Miller acted as consultant to the 
Committee in the production of the report and recommendations. 

The Subcommittee may be interested to know that, with today's appearance, 
representatives of the American Bar Ass«K!iation have testified before committees 
and sulicommittees of C<mgres8 six times within the last year on the subject 
of improper influences. Prior appearances on the subject of special prosecutor 
legislation were made before this Subcommittee, and the Senate Committees 
on the Judiciarj-, and Government Affairs, and an apiwarance was made 
before the House Judiciary Sul)committee on Civil Liberties last year on the 
subject of FBI oversight. I mention tliese appearances because I think they 
provide strong evidence of the ABA's belief in the importance of congressional 
action in this field. 

In formulating its recommendations, the Special Committee began by rejecting 
the notion that problems of Improiier Influence and corruption are solely attribu- 
table to a few bad individuals and that the prevention, therefore, is to ensure that 
only the good occupy positions of power. Such a "bad apple" theory does not 
bear up well when viewed in the historical context of the last several decades. 

Our report documents a long and unfortunate history of the progressive 
politicization of the Department of Justice and the growing misuse of the 
FBI and the Internal Revenue Service and subsequent abuses of iwwer by these 
organizations. Besiunlng in 1936, the FBI was asked by President Roosevelt 
to look into "subversive activity in the United States" and obtain "a broad pic- 
ture of the general movement." Further memoranda from President Roosevelt 
and succeeding Presidents brought the FBI into the domestic intelligence func- 
tion and ultimately Into highly questionable areas involving the civil and 
political rights of United States citizens. All but three Presidents since Roose- 
velt have appointed as Attorney General an individual who played a partisan 
role in that President's election campaign. Further, beginning in 1961, the 
Internial Revenue Service, under pressure from the White House and some com- 
mittees of Congress, has engaged from time to time in politically-oriented intel- 
ligence activities unrelated to the administration of the Internal Revenue laws. 

The ABA believes that basic institutional and structural reform is essential 
to assure the public of the integrity of our fedeiral law enforcement agencies. 
The ABA agrees with the statement made by James Madison in the 51st 
Federalist Paper: 

"If men were angels, no government would be necessary. If angels were to 
govern men, neither external nor internal controls on government would be 
necessary. In framing a government which is to be administered by men over 
men, the great dlflBculty lies in this: you must first enable the government to 
control the governed, and in the next place oblige it to contirol Itself. A de- 
pendence on the ix'ople is, no doubt, the primary control on the government; 
but experience has taught mankind the necessity for auxiliary precautions." 

1 mention this consideration because we now have a new administration and 
an Attorney General held in the highest repute In the legal profession and by 
the American Bar Association. Nothing in the ABA recommendations is directed 
at a specific Administration or a .specific Attorney General. Neither the current 
Attorney General nor top officials In the Deimrtment of Justice had any connec- 
tion, of course, with the event known as Watergate. More Importantly, both 
the President and the Attorney General have on previous occasions expres.sed 
strong support for legislation approaching problems of structural reform in 
the manner contained in this legislation. As the committee knows, the prior 
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Administration took major steps forward In promulgating rules relating to the 
FBI, the establishment of a special section in the Criminal Division to Investi- 
gate govemiiient crimes, and the creation of an OlHce of Professional Responsi- 
bility to make internal investigation of alleged wrongdoing within the 
Department 

The Committee's recommendations will serve to preserve these measures against 
change under future administrations. We do not know what the future holds, 
but there is ample historical evidence that men are not angels and "auxiliary 
precautions" must be taken to prevent future officials from being tempted to 
iibu.'?e their power. 1 have spent some time on this point because it is funda- 
mental to any discussion of how to prevent improper Influences on our federal 
system of justice. The ABA believes the measures recommended In its report 
will go a long way towards preventing future abuses and illuminating more 
quickly those which may occur despite such reforms. 

There are other fundamental concepts underlying the specific recommendations 
of the ABA. Perhaps the most important relates to Congress. As the body which 
enacts the laws which must be enforced by the Executive Branch, which eon- 
firms apiwintments to major executive iwsitions, and which appropriates funds 
for the implementation of the laws it has enacted, Congress has the constitu- 
tional obligation to participate with the President In basic policy-making and 
the .setting of priorities. Seventeen of our twenty recommendations focus on 
the role of Congress in legislating, confirming appointments, or appropriating 
monies for federal law enforcement agencies. The primary role that Congress 
must play In establishing basic policies In this area cannot be overemphasized. 

There are other basic themes which underlie the recommendation.?. The ABA 
lielipves that responsibility for federal law enforcement activities must be focused 
in the Department of Justice. Our recommendations, if Implemented, would re- 
quire the Attorney General, subject to legislative guidance by Congress, to 
exercl.se Internal oversight over the law enforcement functions of the Depart- 
ment of Justice, promulgate rules and regulations to guide FBI operations, 
^upervi.se a new Government Crimes Division within the Department, adhere 
to legislatively-set standards In deciding whether or not to appoint or recom- 
mend the apiKjIntment of a temiK>rary special prosecutor, and set law enforce- 
jiient resource allocations for pre.sentatlon to Congress. 

The ABA t)elleves the Department of Justice must have the primary role in 
prosecuting crimes involving official corruption. But the ABA also believes that 
in certain very limited circumstances additional safeguards are required. "We are 
si)eaking here of the Investigation and prosecution of crimes In which law en- 
forcement officials niny find them.selves in a conflict of Interest, or simply the 
appearance of a conflict. Such a situation could prevent individuals of even the 
highest integrity from performing their duties without compromise and without 
raising fears In the public mind about the Integrity of the investigation or prose- 
cution. The Supreme Court has proi)erly noted that "one who holds his office only 
during the pleasure of another, cannot be dei^ended upon to maintain an attitude 
/Of Independence against the latter's will."' 

Former special prosecutor Archibald Cox. In testimony before a Senate Jn- 
fllclary subcommittee In 1975, emphasized that a servant cannot Inve.stigate his 
master, and called for legLslation providing a mechanism for triggering creation 
of a temporary special prosecutor's office at an appropriate time. He said the 
following about the Investigation and prosecution of crimes which might Involve 
the White House: 

"Tlie presssure. the divided loyalt.v. are too much for any man. and as honnr- 
iible and con.scientious as any Individual might be. the public could never feel 
•entirely ea.sy about the vigor and thoroughness with which the Investigation was 
pursued. Some outside person is aboslutely essential. The question Is what. If 
Anything, should be done." 

"The ABA believes the answer lies In the creation of a triggering mechanism 
which would take effect under certain circumstances and in accordance with 

•carefully prescribed standards. 
Finally, many of the recommendations of the ABA emphasize the concept of 

accountability. We have attempted to provide In our recommendations .specific 
measures to assure the accountability of various actors In the criminal justice 
system to their superiors, to Congress, and to the public. The recommendationa 

• Humphrey's Executor v. United States, 295 U.S. 602 (1935). 
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also emphasize, In our view, the accountability of Congress to the American 
people through its policy-setting and oversight role. 

I would now like to discuss certain provisions of H.R. 28.35, the bill your Sub- 
committee is considering today, in light of our ABA recommendations. Attached 
to my testimony as Exhibit A are copies of our recommendations on a special 
prosecutor and on the prosecution of government crimes within the Department 
of Justice. As you will note, there are great similarities between H.R. 2835 and 
the procedures we have recommended, and we support the basic thrust of H.R. 
2835. There are, however, areas of difference which should be noted. 

Proposed section 591 of Title 28 of the United States Code lists specific indi- 
viduals whose alleged violation of certain Federal criminal laws would trigger 
the special prosecutor appointment mechanism. We prefer the approach taken in 
S. 555, the bill introduced by Senator Ribicoff and others in the Senate. In that 
bill the same individuals are specified, but triggering occurs where there are vio- 
lations of any federal criminal law. We believe the terms in H.R. 2835, "abuse 
of federal oflice," election laws, "laws relating to the obstruction of justice or per- 
jury," or laws where the named individuals conspire "to violate any such fed- 
eral criminal law or defraud the United States," are too limiting. The funda- 
mental issue is the conflict of interest situation which arises out of the relation- 
ship between the various federal ofiicials, not only that created by violations in- 
volving the few specific criminal actions specified in H.R. 2835. 

The persons covered under section 591 include individuals .serving in posi- 
tions listed in sections 5312 and 5313 of Title 5 of the United States Code. Not 
included, therefore, are individuals serving in positions listed in Section 5314, 
that is, persons occupying Executive Schedule level III positions. Included in 
this category are numerous Under Secretaries, chairmen of a variety of commis- 
sions, the Commissioner of Internal Revenue, the Deputy Director of the C.I.A., 
the Administrator of the Law Enforcement Assistance Administration, and many 
other administrators and deputy directors of a variety of government agencies. 
Your Subcommittee may want to review some of these positions to determine if 
they are at a level high enough to warrant inclusion in section 591. We also 
note that Congressman Hyde's bill, H.R. 4835, would limit the number of cov- 
ered Executive Schedule personnel even further by not including level II per- 
sonnel. We favor the broader coverage of tbe Mann bill. Finally, we see no rea- 
son to extend the coverage to members of Congress, as the Hyde bill would do, 
since the conflict-of-interest problems necessitating the appointment of a special 
prosecutor should not arise where the alleged violation is in an entirely separate 
branch of government. 

Section 592 of H.R. 2835 sets forth the standards and procedures by which a 
temporary special prosecutor may be appointed should the Attorney General find, 
after an initial 60-day Investigation, that the matter warrants further investi- 
gation or prosecution. If the Attorney General so finds, a memorandum from 
the Attorney General to a special division of the United States Court of Appeals 
for the District of Columbia would then make application for the appointment 
of a special prosecutor. The American Bar A.ssociation, in adopting the recom- 
mendation of the Special Committee to study Fe<leral I^aw Enforcement Agen- 
cies, has endorsed this approach. The Special Committee was established at a 
time when the ability of the Watergate special prosecutor's office to perform 
its functions fully and without political interference was of great public con- 
cern. At the time of the firing of the first special prosecutor, Archibald Cox, 
then ABA President Chtesterfleld Smith stated : 

"It clearly was and is improper for nn investigation of the Executive Branch 
of the government [to be conducted] by a prosecutor who is under the control 
or direction of either the president himself or some other person who himself is 
under the direction and control of the President." 

This view is based on standards adopted by the American Bar Association in 
1971 in its Project on Standards for Criminal .Tustice. In the Standards Relat- 
ing to the Prosecution Punntinn and the Defense Function, the ABA addressed 
the problem of conflicts of Intere.st in S 1.2 ns follows : 

"A prosecutor should avoid the appearance or reality of a conflict of Interest 
with respect to his official duties. In some Instances, as deflned in the Code of 
Professional Responsibility, his failure to do so will constitute unprofessional 
conduct." 

The Standards emphasize that it is of the utmost Importance that a prosecutor 
avoid participation in a case In circumstances where any Implication of par- 
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tiality may cast a shadow over the integrity of his office. Finally, Canon 9 of 
the American Bar Association Code of Professional KesponsiluUty provides that 
"a lawyer should avoid even the appearance of professional impropriety." 

The final report of the Senate Select Committee on ^'residential Campaign Ac- 
tivities emphasized the preventive role of a permanent office of public attorney, 
stating that its existence might have deterred some of the wrongful acts which 
comprised Watergate. The report concluded that it would be unwise to wait 
nntil another national crisis to relustitute an office of special prosecutor: 

"It is far better to create a permanent institution now than to consider its 
wLidom a some future time when emotions may be high and unknown political 
factors are at play." 

Although the ABA agrees with the concept underlying the Select Committee's 
recommendation, it opposes the establishment of a i>ermanent office of special 
prosecutor. It is striking that the calls for the establishment of a permanent 
office of special prorecutor. once iieard so loudly, liave now become almost com- 
pletely muted. Few individuals who have examined the problem from a legal 
and policy point of view now conclude that .such a permanent office is the answer. 
The many issues which the establishment of such an office would raise have 
been adequately discussed before many congressional committees and are de- 
tailed in our report. I will not repeat them here. 

But the ABA has also rejected the notion that the ad hoc approach taken In 
Watergate provides an adequate ansAver for the future. It is true that under 
pre.sent law the Attorney (Jeneral can api>olnt a special prosecutor. It is true 
that under severe pressure from the public and Congress, such a special prose- 
cutor was appointed for the Watergate investigation. But the appointment was 
made only after a crisis of grave con.stitutional proportions had developed. The 
basic thrust of the ABA recommendation is that procedures should be established 
now, which would permit the appointment of a special prosecutor under such 
circumstances and In accordance with such defined standards as the public, 
through its elected representatives, shall have determined. Thus, the Special 
Committee spent much of its time searching for a triggering mechanism which 
would serve this purpose. 

We have not been alone in this quest. All the former special prosecutors have 
Indicated their opposition to a permanent office of special prosecutor but have 
also Indicated that some kind of triggering mechanism would be desirable. 

Thus, the ABA Special Committee searched for answers to a variety of diffi- 
cult questions. What should these objective standards be? Who should appoint a 
teini)orary sitecial prosecutor? And who should i-eniove? To whom would such a 
special prosecutor be accountable? 

Tlie Special Committee concluded that standards relating to conflicts of in- 
terest would provide the best guidelines for the appointment of a temporary 
special prosecutor. In line with the ABA's belief that the Attorney General is 
and should remain the responsible official, the primary obligation for making ap- 
pointments under such a standard was placed in the office of the Attorney 
General. 

It Is the position of the American Bar Association that a temporary special 
prosecutor mechanism should be triggered only In those cases involving high offi- 
cials or where a conflict of interest at the highest level would be involved. Pro- 
Iiosed Section 592(e) implements this concept by requiring the Attorney General 
to apply to the special division of the Circuit Court for the appointment of a 
si)ecial prosecutor if, In the c<Jurse of any federal criminal investigation, the 
Attorney General determines that the investigation or prosecution "may so di- 
rectly and substantially affect the political or personal interests of the President 
or the Attorney General or the Interests of the President's iwlltical party as to 
make It inappropriate In the interest of the administration of ju.sice for the 
Department of Justice to conduct such investigation. . . ." This language sig- 
nificantly narrows the traditional conflict of interest standard by requiring that 
there be a direct and substantial affect. This narrow standard is an assurance 
that the invocation of the appointing process for a temporary special pro.secutor 
would occur only In those extraordinary Instances which truly warrant It. 

The ABA recommendation and H.R. 283.'5 differ to some extent as to how a 
special prosecutor may be appointed. Under the ABA recommendation, the 
Attorney General would have initial responsibility to appoint the special prose- 
cutor. The Attorney General would supply the special division of the court with 
a memorandum containing a statement of facts, legal conclusions and a deci- 
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slon as to whether or not a special prosecutor was required. The Attorney (Jen- 
eral could then either ap|>olnt the special prosecutor, find that an appointment 
was not required, or request the court to malce an appointment. Section 5S)2 ot 
H.R. 2835 would require the Attorney General, after conducting the initial 60- 
day investigation, to apply to the division of the court for the appointment of a 
special prosecutor If he finds the matter warrants further investigation or 
prosecution. 

The ABA view Is that, as the chief law enforcement officer in the federal 
government, the Attorney General should retain authority for the prosecution 
for all crimes and only in the most extraordinary cases should a temporary 
special prosecutor be appointed. We believe that H.Il. 2835 does not depart ex- 
cessively from this basic approadi in that the circumstances and prwedures for 
the appointment of special prosecutors are clearly limited and defined. What 
should be stressed is that under both proposal the Attorney General plays the 
primary role. The Attorney General must review the facts and determine if 
further investigation is warranted as to alleged violations by the .specified high 
government officials, and he must re\iew the facts witli respect to the direct and 
substantial affect on the political or personal interests of the Attorney General 
or the President in order to determine whether a special prosecutor is needed iu 
investigations involving otlier government officials. 

There are several provisions of Section 592 which the St)ecial Committee 
believes deserve some further comment. The Attorney General is given CO days 
to conduct a preliminary Investigation before making a decision as to whetiier 
or not the information is so unsubstantiated as to warrant no further investiga- 
tion or requires further Inve.stigation and possible prosecution, thus triggering a 
request for the appointment of a temporary special pro.secutor. The committee 
believes that in some cases the investigation may require complex and lengthy 
investigation by the FBI including the examination of voluminous documents, 
the assessment of Innumberable logs, and many interviews. Such a preliminary 
investigation might well take more than 60 days. The special committee there- 
fore respectfully suggests that this committee t-onsider extending this period to 
either 90 or 120 days. In the alternative, the committee may want to include a 
provision which would authorize the Attorney General to re(iuest extension of 
the 60-day period for an additional 30 or 60 days upon submission of a memo- 
randum explaining the need for such an extension. This memorandum would be 
part of the notification required under Section 592 to the special division of the 
Circuit Court after the Attorney General lias completed his preliminary 
investigation. 

We are also concerned about the language of paragraph (e) of Section 592, 
whereby the Attorney General may determine that a continuation of an in\-e.stl- 
gation "by him would so directly and substantially affect the interests of the 
President's jwlitical party "as to make it appropriate in the interest of the admin- 
istration of justice for the Department of Justice to conduct such investiga- 
tions. . . ." The Committee believes this language is vague and subject to wide 
variation in inten>retation. Language contained in the report of the Special 
Committee, and adopted by the American Bar Association, might be considered: 
". . . as to affect the impartiality and propriety of the Department of .lustice 
continuing to conduct such investigation. . . ." This language lias the advantage 
of being founded in provisions of the ABA Code of Professional Re.spon.slbiilt.v, 
with respect to which there is a sutistantial body of Interpretive authority. 

Paragraph (e) is silent as to whether or not the determination of the Attorney 
General as to a conflict is reviewable l)y the division of the court authorized to 
appoint a .special prosecutor. Our po.sition is that where conflict exists under the 
circumstances set forth in paragraph (e) seif-recusal by the Attorney General 
may not be sufficient. A decision not to recuse, we Ijelieve, should be subject 
to review by the division. If there are doubt.s about the appointment of a special 
prosecutor in a given case, public confidence would be enhanced by such an inde- 
pendent review. But we believe that the initial determination of whether there is 
a conflict situation snlistantial enough to warrant serious consideration should 
be made by the Attorney General. If any preliminary allegations of conflict are 
determined to be frivolous, sucli determination should not be subject to review. 
If allegations appear serious, the Attorney General could further examine the 
matter. He could then apply for appointment of a special prosecutor or give 
reasons wliy no such api>ointment Is required. The division could then make an 
appointment if its review indicated the need. 
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We note that Section 594 of H.R. 2835 provides full authority for a special 
prosecutor to carry out all functions and powers necessary to Investigate and 
prosecute cases where appointed. This is completely In accord with the recom- 
mendation of the Special Committee that a temporary special prosecutor have 
tlie same powers as the Attorney General or a U.S. Attorney In pro.secuting a ca.se. 

We note also that the division of the Circuit Court, in appointing a temporary 
special prosecutor, must define the special prosecutor's jurisdiction. Again we 
find tills to be In complete accord with the recommendation of the Special 
Committee that the appointing authority delineate the jurl.sdictlon. 

Section 596 of H.R. 2835 provlde.s that the special prosecutor may be removed 
only by the division of the court for extraordinary improprieties, Incapacltatlon, 
or other conditions sul)stantlally impairing the special prosecutor's performance. 
The ABA Special Committee con.sidered the removal (luestion at great length. 
We concluded that removal by the court would require the court to conduct 
some supervision over the special prosecutor and pos.sibly review prosecutorial 
decisions. This kind of supervision, we believe, could approach the situation where 
the federal judiciary Is supervising the exercise of prosecutorial discretion, a cir- 
cumstance we believe to be violative of the separation of powers principle and the 
recognized right of a federal prosecutor to nialte discretionary decisions not sub- 
ject to review by other branches of our federal government. For this reason the 
ABA has recommended that the Attorney General be authorized to remove tlie 
special prosecutor for extraordinary improprieties. To make certain that such 
removal is In accordance with this standard, we believe the removal .should be 
subject to review by the division. In this way the special prosecutor can be lield 
accountalile to the Attorney General without fear that the e.ssential independence 
of the special prosecutor will l)e breached. We commend to you the procedure 
contained In Section 596 of S. 555. 

Section 595 of H.R. 2835 contains provisions relating to the reporting by the 
special prosecutor to Congress and to the division of the court. Paragraph (d) of 
secthm 595 also authorizes an appropriate committee of Congress to have over- 
sight jurisdiction with respect to the ofHcIal conduct of a special prosecutor 
apjwinted under this chapter and rcfjuires the special pro.secufor to cooi)ernte 
with the exercise of such oversight jurisdiction. We question the feasibility of 
this provision. Once this legislation passes, Congress, except in the extra- 
ordinary circumstances set forth in paragraph (e) of Section 595, would have 
nothing to do with the appointment of a special prosecutor. In no circumstances 
would Congress be Involved In the removal of such special prosecutor, the re- 
view of such removal, or the termination of: this office and duties. 

H.R. 2835 contains comprehensive provisions relating to the stiindards au- 
thorizing the appointment of a special prosecutor, spells out In detail the 
triggering mechanisms, and describes in detail the roles to be played by tlie 
Attorney General, the special division of the Circuit Court, and a special pro.se- 
cutor once appointed. Once apiKiinted, the special prosecutor should have the 
necessary Independence to conduct a thorough and Impartial Investigation. Dur- 
ing the pendency of such an investiKation or prosecution, a special prosecutor, 
and Indeed any federal prosecuting attorney, should not be required to comment 
on the development of the case, the chances for completing the Investigation and 
prosecution, or what charging decisions might be or might not be involved after 
a review of all the available information. These are matters which must be 
left with the discretion of the prosecutor. 

Section 595(d) would appear to authorize Congress to exercise Its oversight 
during an investigation or prosecution and require the special prosecutor to 
answer questions of a potentially .sensitive nature which could affect the suc- 
cess of the Investigation and prosecution and possibly invade the privacy of 
Individuals under investigation. It is our understanding that the Department of 
Justice has a rule prohibiting federal prosecutors from commenting on nn.v case 
under Investigation, before a grand jury, or In the courts. We believe this is a 
proper rule and that It should apply to the special prosecutor as well. 

We distinguish the situation and circumstances which may arise under this 
legislation from the extraordinary cireumstances present during the appoint- 
ment and firing of Archil)al(l Cnx. and the subsequent appointment of Leon 
Jaworskl as temporar.v special prosecutor. Unusual arrangements and commit- 
ments had been made during the process of confirming Kliott Richardson as At- 
torney General. A condition of this confirmation was the appointment of .in 
Independent special prosecutor. A condition of Leon .Taworskl's appointment was 
that he be given the freedom to pursue whatever actions were deemed necessary 
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In the investigation and prosecution of Watergate-related cases. Provision was 
made for Mr. Jaworslci to report to tlie Senate Judiciary Committee coucern- 
ing problems of cooiwration with the Executive Branch of the governuieut at 
that time. This was appropriate under those circumstances. We do not believe 
it is appropriate to institutionalize such provisions in a bill setting forth with 
particularity, and in substantial detail, the nature of the circumstances for 
ajipointing a special prosecutor, and specific removal provisions. 

The ABA has recommended the establishment of a division of government 
crimes In the Department of Justice, a provision not contained in H.R. 2S35. In 
general such a division would have jurisdiction over government officials not 
specifically covered by Sections 591 and 592. We believe its establishment is 
consistent with the idea that the Attorney General has the primary responsibil- 
ity for law enforcement and that Congress has the responsibility to set basic 
policies and oversee the Department of Justice. Former special prosecutor Henry 
Ruth has stated that such a statutorily-mandated office would at least ensure 
an allocation of resources to the corruption problem. Through its confirmation 
and appropriation proce.<5s, Congress could ensure that the personnel and resour- 
ces devoted to this area would be sufficient in quality and quantity to fultill the 
office's mandate. 

The ABA believes that such an office is vitally needed. There is a history of 
inadequate monitoring of conflict of interest laws and of not prosecuting elec- 
tiim law violations. We believe the recent establishment of a Public Integrity 
Section in the Criminal Division by the former administration is a progressive 
first step towards rectifying a situation which has existed far too long. However, 
•the AB.\ also believes that this approach to pro.secutlng government crimes 
should be perpetuated by legislation. The present administration and Attorney 
General may be committed to the impartial prosecution of such crimes. But what 
assurance do we have that successors in office will be similary commited? With 
such a s-tatute. and with Congress playing its proper confirmation and oversight 
role, there will be much greater certainty that such crimes will be vigorously 
prosecuted. 

EXHIBIT A 

BECOMMENDATIONS ADOPTED BT THE AMERICAN BAB ASSOCIATION HOUSE OF DELEGATES, 
FEBRUARY,   1978 

Special Prosecutor 
The establishfent of a permanent office of special prosecutor is opposed. Con- 

gress shimki enact legislation authorizing the apiwintment of a teniiK)rar.v 
special prosecutor by the Attorney General or by a special Court of Appointment 
under carefully defined circumstances and standards. The special Court should 
consist of three retired senior federal circuit court judges appointed by the Chief 
Justice for a two year term. 

The temporary siK-cial prosecutor would, under such legislation, be appointed 
and removed in the following manner: 

1. The Attorney General would be required to inform the Court of Appoint- 
ment of action taken in any matter where appointment of a temporary special 
prosecutor was considered by the Attorney General in accordance with the 
standards. A memorandum to the Court would include a statement of facts, 
legal conclusions, and the decision. The Attorney General could either api)Oint 
the special prosecutor, find that an appointment was not required, or request the 
Court to make an appointment After a review of the memorandum the Court 
could take whatever action it deemed necessary, including the appointment of a 
different individual as temporary special prosecutor if in the Court's view the 
Individual appointed l)y the Attorney General does not meet the standards. In 
such Instances the special prosecutor appointed by the Court would sui)ersede 
the one appointed by the Attorney General. 

2. The Court could act on its own authority when in its judgment the stand- 
ards require appointment of a temporary special prosecutor. 

3. When the Attorney General appoints a temporary special proseciitor the 
memorandum to the Court would delineate the jurisdiction of the special pro- 
secutor. This statement of jurisdiction would be reviewed by the Court and modi- 
fled where necessary. When the Court makes the appointment it would deline- 
ate the jurisdiction. 

4. The temporary .special prosecutor should be subject to removal by the At- 
torney General for cause. A statutory guideline of "extraordinary improprieties" 
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or a similar standard should be provided for removal derisions. This decision 
stiould be subject to immediate review by tlie Court. 

A temporary special prosecutor appointed by the Attorney General or by the 
Court should have the same powers as the Attorney General or a I'.S. Attorney 
In prosecuting a case. 

Circumstances and standards to guide the appointing authority should include 
the following: 

1. Conflicts of interest, implications of partiality, or alleged misconduct as 
delineated in the ABA Standards Relating to the Prosecution and Defen.se 
Function; 

2. Appearance of professional impropriety as delineated in Canon 9 of the 
ABA Code of I'rofe.ssional Responsibility ; and 

3. Improper influence or obstruction of Justice as defined in 18 I'.S.C. 1501- 
1510. 
Prosecuting ijnrvrnmvnt crimes 

Congress should enact legislation creating a new Division of Government 
Crimes in the Department of Justice. It should i)e headed by an As.sistant At- 
torney General nominated by the President and subject to Senate confirmation. 
Its jurisdiction should include violation of fe<leral laws by government officials, 
cases referred by the Federal Election Commission, and violations of federal 
campaign laws. 

Mr. MANN. Our final witness today is Mr. Jerry Berman. Mr. Ber- 
man is a legislative associate with the Washington office of the Ameri- 
can Civil Liberties Union and the director of the Project on Dome.stic 
Surveillance at the Center for National Security Studies. He appears 
today on behalf of the ACLU. 

Welcome to the subcommittee. Mr. Bernum. 
Your prepared testimony will be made a part of the record, and you 

may proceed as you see fit. 

TESTIMONY  OF  JEERY  J.  BERMAN,   LEGISLATIVE  ASSOCIATE, 
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION 

Mr. BERMAN. I welcome this opportunity to appear on the special 
prosecutor legislation. The American Civil Liberties l^nion has testi- 
fied on this legislation before. Nevertheless, we have a lengthy state- 
ment today, which I will try to summarize. Because we are asking for 
an amendment of a rather substantial nature to this legislation, it will 
take me some time to develop our case. 

In general, we support the thrust of H.R. 2835 and its Senate 
counterpart, S. .5.55. However, we do not Ix'lieve that this legislation 
goes far enough to provide a special prosecutor mechanism in one 
critical area. We believe the legislation should be amended to provide 
more fully for a special prosecutor in the event of abuses of power by 
LT.S. intelligence agencies. 

AVe have particular suggestions to make, but before we do. we think 
it is important to set forth why the American Civil Liberties Union 
believes that intelligence agency abuse must l)e subject to investiga- 
tion by a special prosecutor and. particularly, why we believe H.R. 
2835 is inadequate to accomplish this end. 

The ACLU has a very limited policy position on the special prose- 
cutor. As a matter of fact, in some senses it is both more narrow than 
the reach of this bill and in some senses, broader. We have only sup- 
ported a temporary special prosecutor in two instances. In terms of 
our policy, we did support the creation of a temporar\' special prose- 
cutor to investigate Watergate and related matters. And in 1975, in 
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the middle of revelations concerning intelligence agency abuses, the 
ACLU endoi-setl the creation of a special prosecutor office with respect 
to the intelligence community. 

Tliat office, of course, has not been established, and the ACLU is 
again supporting legislation in the House which would create a tem- 
porary special prosecutor for intelligence agencies. The legislation is 
title VII of H.R. 60r)l, the Intelligence Agency Control Act of 1977, 
and we would like to address the question of whether H.R. 2835 should 
be amended to conform to this concept. 

As the public records demonstrate, Watergate was only the tip of the 
iceberg and a mere extension of a pattern of official lawlessness that 
has developed within our intelligence agencies over decades and be- 
come a matter of bureaucratic routine. "Watergate, as we should re- 
call, involved the Huston plan, the "national security'' wiretap pro- 
gram, and the IRS "enemies" procram, all of which invobed activi- 
ties of U.S. intelligence agencies. Because they were related matters, 
they were turned over to the Special "Watergate Prosecution Force. 

After "Watergate came the deluge of revelations implicating U.S. 
intelligence agencies in massive illegal activities: 

The FBI COINTELPRO operations; 
The CIA and FBI mail-opening programs; 
Operations Shamrock and Slinaret, the NSA's cable intercept 

programs; 
The CTA CHAOS operation; 
The FBI's warrantless wiretapping program against domestic 

groups; 
The CIA drug-testing program conducted with luiwitting subjects; 
The IRS Special Services Staff; 
Perjury allegations against former CIA Director Richard Helms; 
And the FBI "black bag" or burglary program. 
These were official illegal acts or conspiracies—at least one could 

argue that there was "specific infonnation" of violation of U.S. laws 
(I have a long statement of three or four pages which I call your atten- 
tion to) detailing these illegal activities with a legal analysis, from 
a report that I helped to draft with the Xew York City Bar 
A.ssociation. 

The main point, however, is that, unlike Watergate, none of the 
prosecutorial investigations of these activities has been turned over to 
a Special Prosectitor. All have been investigated by the Juf^tice Depart- 
ment. And from this myriad of programs involving illegal activity 
on the part of numbers of Government officials, only one indictment 
has been sought, arising out of a New York FBI agent's participation 
in illegal surveillance in the New York area in 1972. 

Clearly, these programs should not have l)een investigated by the 
Justice Department. This is not meant to impugn the integrity of 
Attorneys General Richardson, I-«vi, or Bell, or the investigative 
staff of lawyers at the Justice Department. Perhaps none of the 
officials involved in these many illegal activities should have lieen 
fprosecuted, either because of lack of sufficient evidence, statutes of 
imitation, good faith defenses, or any number of reasons. The point 

here is that none of these investigations should have been conducted 
by the Justice Department because conflicts of interest made it im- 
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possible for the Department to conduct a full and thorough investiga- 
tion without at least the appearance of partiality. 

Mr. Harmon was here this morning and talked a lot about the 
appearance of impartiality, and I think this really applies to this 
situation. There are at least four grounds on which a Special Prosecu- 
tor should disqualify him or herself to avoid conflict of interest or 
the appearance thereof. A prosecutor should not prosecute or investi- 
gate his superiors, should not investigate himself, should not investi- 
gate persons with whom he has had a close working relationship, and 
Siould not carry out an investigation which would give the appear- 
ance of partiality, conflict, or impropriety. 

In its investigation of intelligence agency abuses, the Department 
of Justice had to investigate itself, and top officials had to look into 
possible illegal activity by persons with whom they had a close personal 
and working relationship. 

The records show that in a great man^ cases, officials inside the 
Justice Department either initiated, carried out, participated in or 
knew of the possibility of criminal conduct. The Justice Department 
was implicated in Comtclpro, mail openings, burglary, illegal wire- 
tapping, and the NSA intercept program. The FBI contributed and 
received information from the CIA's Chaos operation and aided tlie 
IRS special services projects. There is evidence tliat officials high in 
the Department chain of command had knowledge of at least some 
aspect of Cointelpro, the King wiretap, and other programs. 

Even though the Attorney General may have been diligent, the 
conflicting loyalties within the Department and between the Depart- 
ment and the FBI make it difficult to believe that investigations were 
thorough or that Justice Department involvement in the activity did 
no militate against prosecution. 

The Justice Department learned of Cointelpro in 1971 but did not 
investigate the program until 1974. Even then, the Department relied 
on summaries prepared by the FBI which, as it turned out, did not 
disclose the true nature or extent of illegal activities. It was up to the 
Senate Intelligence Committee to reveal those activities. 

_ The Justice Department has been conducting criminal investiga- 
tions while it is defending officials in lawsuits arising out of the same 
activities. In the Socialist Workers Party lawsuit, the Department for 
a long time maintained that the FBI committed no burglaries against 
the Party, only to be confronted with evidence tliat it had. 

The Justice Department stated as part of its rationale for not 
prosecuting officials involved in mail-opening that the Department 
had failed to establish adequate guidelines on mail surveillance. 

Significantly, the Justice Department also had to investigate itself 
when it looked into programs conducted by other agencies^ The De- 
partment's Interdivisional Intelligence Unit collected intelligence 
from the Army and FBI's (juestionable surveillance activities. The 
Bureau was the chief beneficiary of the CIA mail-opening program, 
and I could go on, including the fact that there was a 21-year agree- 
ment between the Justice Department and tlie CIA in which the De- 
partment turned over to the CIA the discretion on whether or not to 
prosecute CIA agents who had broken the law. 

The point is tliat even Attorneys General otherwise beyond reproach 
could not avoid the appearance of partiality. Attorney'General Levi, 
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publicly committed to restoring morale in the Department of Justice, 
could not avoid the appearance of partiality on the part of his Depart- 
ment. 

One clear example of the question of partiality is the investigation 
conducted by the Department into whether the FBI had any part in 
the King assassination. The Justice Department conducted the investi- 
gation. When it concluded the FBI investigation was thorough, Con- 
gress appropriated several million dollars to set up an assassination 
committee to look into the whole thing all over again. 

The conflictiiig demands on the Attorneys General have already 
surfaced in the Carter administration. You just have to read the news- 
papers. Griffin Bell has been under obvious pressure not to prosecute 
FBI agents in the interest of Department morale. Since his authoriza- 
tion of the indictment of an FBI agent for illegal wiretaj)ping and 
mail-opening, he has been attacked by the FBI for having allowed the 
Bureau's morale to be lowered and accused of a vendetta because the 
Department did not also indict the CIA officials engaged in the mail- 
opening program. He has yet to reach a decision on tlie porjury alle- 
gations against former CIA Director, Richard Helms, but is under 
pressure not to prosecute from officials who argue that the prosecution 
will have to disclose national security secrets. 

Conflict, potential conflict, and appearance of partiality could have 
been avoided if a special prosecutor had been appointed to investigate 
and prosecute violations of law committed by the intelligence com- 
munity. But no "triggering" mechanism existed, and the discretion to 
establish a special prosecutor remains with the Attorney General. 

The issue is whether Congress will enact legislation tliat will re- 
uire a special prosecutor if intelligence agencies engage in further 

illegal activities. 
What I want to do now is to argue in terms of trying to fit this 

pattern of abuse through H.R. 2835 and see wliere we would have 
come out. 

My sense in reading this bill is that it is a Watergate reform bill. 
It lays out the jurisdiction of the special prosecutor in terms of top 
Eolitical officials, including White House officials and Cabinet niem- 

ers. It has in mind a repetition of Watergate. 
But much has happened since Watergate, and this legislation really 

does not speak to it. Even tliough it includes the Attorney General, 
the Deputy Attorney General—^because of its lewl II requirement— 
the Director of the FBI, and the Director of the Central Intelligence 
Agency within the select group of top officials whose illegal activities 
require the Attorney General to trigger a special prosecutor, this is 
far from responsive to the problems presented by intelligence agency 
abuse. 

First, the problem of the Attorney General. Under H.R. 283r), if 
the Attorney General initiates an illegal intelligence agency progiam 
or Watergate bur.ilary, for that matter, he may be subject to investi- 
gation by a special prosecutor. However, the Attorney General is 
allowed to conduct the preliminary investigation to establish whether 
specific information of a crime is established. In other words, the 
Attorney General investigates himself. If he concludes that the 
charges are unsubstantiated, he reports the results of his investigation 
to the three-judge court, but he is permitted to do so in summary form. 

3' 
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The court must accept the decision of the Attorney General and can- 
not appoint a special prosecutor over his objection. All it can do is 
release the summai-y of the investigation to the public. 

If history is any guide, this is wholly inadequate, whether you 
support the legislation, or whether you are just saying is this legisla- 
tion workable at all. I can try to imagine the summary that Attorney 
General Mitchell might have turned over regarding the Liddy plan 
or the national security wiretap program. Docs the release of a sum- 
mary by the special court advance us beyond where we are today, or 
for that matter, where we were during the Watergate years ? 

Mr. MANN. Mr. Berman, we will nave to intemipt and go vote. I 
think we will reconvene—what does your schedule permit ? 

Mr. BERMAN. I'm late now for some other appointments. When do 
you think you could reconvene ? 

Mr. MANN. Well, this is a vote on an amendment. It may be followed 
by a vote on a bill. We won't know until we get over there, and we 
may be tied up for 30 minutes, whether we want to or not. 

Suppose we try to come back. I expect we will conclude in 15 or 
20 minutes. 

Mr. BKRMAN. Eight. 
Mr. MANN. SO we'll come back immediately. 
[Recess.] 
Mr. MANN. The sulx-ommittee will come to order. 
Mr. Bennan, von may proceed. 
Mr. BERMAN.'When"! left off we were discussing the problem of the 

Attorney General when he is investigating himself, in terms of the 
summary t!ie court can release. That's where tlie decision stops. Con- 
gress is given a political i-ecourse under section .')05(e) of tlie act. I 
won't read the section, but it's clear to me that tins, e.xcept for possi- 
bly giving more power to a majority of the minority party of the 
Congress, leaves the Congi-ess pretty much where it is today under the 
subpena power. The Judiciary Committee could call in the Attorney 
(General under present law. Our opinion is that where the Attorney 
General is concerned, the appointment of a special prosecutor shall be 
automatic. 

Now, by including the Director of the Central Intelligence Agency 
and the Director of the FBI within the purview of the special prose- 
cutor, we don't think it really reaches the problem of intelligence 
agency abuse. We think the special prosecutor would seldom be trig- 
":ered, not because these dii-ectors will always be above reproach, but 
oecause they have a talent for constructing "plausible denial" for their 
involvement in dubious activities. 

The Justice Department in its investigation of the mail-opening 
case states quite categorically, that it was unable to trace the line of 
command or orders to the intelligence community. 

The Church committee investigation reached the same conclusion— 
that only in the rarest of instances could they trace ordei-s to the top 
of these agencies. 

Now, if the directors of the agencies aren't implicated, under this 
legislation the status quo is almost completely maintained. It is al- 
most wholly up to the Attorney General whether the kind of pro- 
grammatic abuse committed by investigative agencies are investigated 
by special prosecutors. 
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Additionally, if the Director of the FBI is involved in the illegral 
activity, the Attorney General could but does not have to expand the 
prosecutorial jurisdiction of a special prosecutor and refer related 
matters to him under section 59'2(f) and 593(c). Of course, one solu- 
tion to this problem is to require the Attorney General to refer related 
matters. 

Without such a requirement, the only way to mandate a special 
prosecutor for the intelligence agencies under this bill is contained 
in section 592(2), which is the section which provides that if the At- 
torney General finds that an investigation or prosecution "may so 
directly and substantially affect the political or personal interests of 
the President or the Attorney General or the interests of the Presi- 
dent's political party as to make it inappropriate in the interest of tiie 
administration of justice for the Department of Justice to conduct 
such an investigation," he can appoint a special prosecutor. But there 
is under II.R. 2835 no way that this can be enforced, no mechanism 
for making the Attorney (Jeneral go forward; it's wholly within his 
discretion. And the standard is so strict that it's almost as if he were 
in an impeachment situation already, and Congress has been able to 
handle that without a special prosecutor mechanism. 

If impeachment is not imminent or if related matters are not re- 
ferred, where there is no direct evidence of Director involvement, the 
Justice Department may retain jurisdiction over the investigation 
and prosecution of intelligence agency officials below the rank of 
Director. 

Under H.R. 2835, as drafted, the Justice Department could con- 
tinue to investigate itself. It would have prosecutorial jurisdiction over 
toj) Department officials and the top FBI officials who might have 
participated in intelligence agency abuses for the Department, or 
alternatively, who are persons with whom the prosecutors have had a 
close working relationship. If H.R. 2835 had been statutory law in 
1974, the Justice Department could have investigated COINTELPRO, 
the black bag burglary program, and the mail-opening program with- 
out appointing a special prosecutor. 

We recommend the amendment of section 591 to include within the 
category of persons whose criminal activity requires the appointment 
of a special prosecutor "any Federal officials supervising a clandestine 
intelligence or counterintelligence activit}' of Government." 

We note that section 593(3) carves out the White House personnel 
for particular attention. We believe there is compelling reason to 
recognize that the officials of U.S. intelligence agencies also merit 
special attention in the interest of restoring and in.suring investiga- 
tion and prosecution of official misconduct. 

I will conclude my statement there and say that we have yet to work 
out the appropriate amendment. Every standard requires some kind 
of arbitrary cutoff. And so, rather than diafting specific language— 
we have tried to make it clear who Me are talking about rather than 
saying level IV or level HI. That doesn't help us. 

For instance, level III officials aren't included under the bill. We 
don't want everyone in level III included, because our interest 
doesn't reach that far. But level III of the executive level is where 
the Deputy Director of the CIA, is—that's the person who is in line 

W-072—70 4 
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control of the CIA. He would not be subject to special prosecutor 
investigation under the arbitrary steps that you have set up. I^vel IV 
is where your assistant Attorneys General are, and they are involved 
in many programs in the security branch of the Justice Department. 
They would not be picked up under the jurisdiction of the special 
prosecutor. I'm also not sure if any FBI official below the Director of 
the FBI is covered. Thus we have tried to define it in terms of super- 
visory officials over intelligence activities, rather than try to work with 
an arbitrary cutoff. 

Mr. MAXN. Thank you. As you indicated earlier, you have made a 
complicated suggestion, trying to cover both grade levels and job de- 
scriptions. I realize that the intelligence community has several sen- 
sitive problems but would you try to identify that as a subject area? 
My imagination doesn't come to me at the moment. Are there other 
subject areas that would be considered of a political nature? 

Can you suggest any Federal officials supervising the clandestine 
intelligence on counterintelligence activity of the Government? You 
would intend for that to apply to all levels, I gather? 

Mr. BERMAN. Anyone an a supervisory position within an intelli- 
gence agency. And in answer to your other question, I suppose we could 
sit and think up other examples that are not covered by this legisla- 
tion. But it seems to me that the legislation should be responsive to 
clear historical instances. We are not trying to treat a hypothetical 
case here. Watergate was not a hypothetical case. This bill was drafted 
for circumstances where it might not occur again. 

Mr. MANN. I agree with that. 
ilr. BERMAN. Intelligence agencies have been in this busincFs for a 

long time; I think that in some i-espects President Nixon's administra- 
tion was caught up in 30 years of illegal activity and he got stuck in 
the glue. 

We're talking about agencies who, by law and authority, now and 
until Congress does something about it, operate in secret beyond ac- 
countability. They are an intelligence community, and as a Senate 
committee has pointed out, they have a different kind of cult, of sense 
of mission, which has often taken them to the point where thev dis- 
regard the orders and explicit laws of this country, to the violation 
of civil rights and liberties of citizens. 

And it seems to me that one of the operating suppositions within 
those agencies has been, and continues to be, that problems will be 
taken care of within the agencies; that no one need worry about the 
consequences of his or her acts, because they are outside the legal 
structure of this countrA'. 

And one way to address that problem is to insure investigation and 
prosecution from outside. Unless the agencies have a sense that some- 
one outside their community is going to look at their activities from 
a prosecutorial and investigative standpoint, I don't think there's 
niiich of a deterrent in any law that this Congress passes. 

I tliink history makes it clear that when you leave the Justice De- 
partment in control of prosecution, you are talking about a Depart- 
ment which is a part and parcel of tliat intelligence community. And 
a good part^ of its law enforcement activities are directecl toward in- 
telligence activities. And that's just not Mie F.B.I., but it's also offi- 
cials inside the Department of Justice itself. 
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The Justice Department will continue to be an intelligence agency, 
especially during times of social turmoil in this country. That is, I 
think, the problem presented. It's on the record, and that it ought to 
be covered under this legislation if we really want to talk about official 
public integrity. The intelligence agencies far outdid the Nixon ad- 
ministration in breaking the law. 

Mr. MANX. We made a small step this morning when the President 
entertained the Judiciary Committee of the House in the Rose Garden 
to announce agreement and apparent consensus with the leadership of 
the House and the administration on a bill to provide for a court order 
situation for foreign security intelligence surveillance. In the con- 
text of what you are saying, that will be another hearing to be set up 
for possible abuse. 

Mr. BEKMAX. The noncompliance would be by the agents in the field, 
if they went off on their own and the Attorney General doesn't follow 
the certification procedures outlined in that bill. The American Civil 
Liberties Union has its problems with that legislation, because we find 
some vague drafting of a foreign intelligence target under that bill. 
But I don't want to get to that. We'll leave that for another day. 

Mr. MANN. You iiave not addressed—at least not orally—the ques- 
tion of the possibility of judicial review of the Attorney General's 
•lecision not to ask for a special prosecutor. I realize what your main 
thrust of the statement is, but what is your reaction to that discretion 
of the Attorney General? 

Mr. BERMAN. AVell, we have spoken to it in one point—where the 
Attorney (xeneral is involved, possibly with illegal conduct. We don't 
think he should conduct an investigation of himself. That ought to be 
an automatic appointment and to remain secret; the special prosecutor 
doesn't have to announce to the public that he has the Attorney Gen- 
eral under investigation. 

I know there's a problem of frivolous complaints that are directed 
to the Attorney General and you don't want to burden the court with 
that matter. But this bill is only a 5-year experiment. It has a sunset 
law attached to it. We can see what the burdens are, but we ought to 
take the Attorney General out of that line of conflict. 

The second suggestion that we have made is that if the court, with- 
out saying that the court can review and reverse the Attorney General 
on a decision not to prosecute, the court should have the confidence of 
the Congress and the Attorney General to be able to look at an investi- 
gation and sec whether it was thorough or not. The court should be 
allowed to release the summary: I suppose one of the reasons why the 
court would do that is to show that there might be something wrong 
with the summary or to agree with it. Such a provision could, without 
impugning on tlie discretion of the Attorney General, at least have the 
court be able to satisfy itself that the investigation was thorough, or 
that someone else would be looking at how that investigation was 
conducted. 

And T think if the Attorney General turned over the full investi- 
gative file to the court and said it was frivolous, and the court released 
the investigative file which showed that it was not frivolous, the issue 
would speak for itself. The only danger is that the court would re- 
lease irrelevant material to the public which would be embarrassing 
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or damaging. But we trust the judiciary not to do that. And I think 
their record has been pretty good on that. 

Mr. MANN. Well, thank you so much, Mr. Berman. You have made 
a contribution to the work of the subcommittee, and we appreciate it 
very much. Thank you, sir. 

Mr. BERMAN. Thank you. 
[The prepared testimony of Jerry J. Bennan follows:] 

STATEMEST OF JERRY J. BERMAN* AMERICAN CIVIL LIBERTIES UNION 

The American Civil liberties I'nlon welcomes this opi)ortiinity to testify on 
H.R. 2831, the "Specinl Prosecutor Act of 1977." LcKislation along the lines of 
H.R. 283."> is long overdue. Clearly, we have learned in recent years that investi- 
gation and prosecution of officials independent of the Justice Department is 
essential to insure justice in certain circumstances. H.R. 283.5 recognizes this and 
establishes a "triKfirer" for a temitorary Ni)ccial prosecutor when the circum- 
stances warrant. We therefore endorse the thrust of the legislation. 

However, we do not believe that H.R. 2835 goes far enough to provide a special 
prosecutor mechanism in one critical area. Any legislation designed to insure 
that high government officials who disobey the law are investigated and pro- 
secuted in a fair and impartial manner must eucompa.ss a number of intelligence- 
agency officials not now covered under H.R. 283.'i's siieclal prosecutor jurisdiction 
and must impo.se more strict limits on the discretion of the Attorney General to 
control the circumstances under which a special prosecutor is triggered. We 
believed the legislation should be amended to provide more fully for a .special 
pro.secutor in the event of abuse of jiower by I'.S. intelligence agencies. 

We have particular amendments to oflfer, but before we do, we think it Is 
lmi)ortant to set-forth why the American Civil Liberties Cnion believes that 
intelligence agency abuses must be subject to Investigation by a special prosecu- 
tor and the particular reasons why we believe H.R. 28.15 is inadequate to accom- 
plish this end. 

The jwsition of the American Ci\il Liberties T'nion has been to support a 
temivirar.v si)eclal prosecutor in limited cases where it Is abundantly clear that 
the Department of Justice and the Attorney General can not conduct a prosecu- 
torial investigation in an iniiiartial manner or without giving the appeirance 
of partiality. In recent years, the American Civil Liberties Union has identified 
two such areas and called for si)e(i,-il prosecutors. In 1973 the ACLU endorsed 
the creation of a Temporary Special Prosecutor Force to investigate and pros- 
ecute high government officials Implicated In "Watergate" and related matters. 
In 197.") in the midst of the "revelations" concerning abuses by intelligence 
agency officials, the ACLU endorsed Initiatives to "create ... a Siiecial Pro.secu- 
tor's Office with respect to the intelligence community." Because .such an office 
has unfortunately not .vet been established, the ACH^ vigorously .supports con- 
gressional enactment of H.R. 6051 recently Introduced by Representative Herman 
Badillo of New York and others. Title VII of this Bill, the "Intelligence Agency 
Control Act of 1977," creates a 5-year temporary special prosecutor apiK)inted to- 
Investigate and prosecute violations of federal law by U.S. Intelligence agencies. 
We believe our reasons for taking this position are compelling and underscore- 
the need for amending H.R. 2835. 

As the jmblic record demonstrates, Watergate was only the "tip of the ice- 
berg" and a mere extension of a pattern of official lawlessness that has developed 
within our intelligence agencies over de<'ades until it has become a matter of' 
bureaucratic routine. Watergate, as we should recall, involved the Houston 
Plan, the "National Security" wiretap program, and the IRS "enemle.s" pro- 
gram, all of which involved activities of U.S. intelligence agencies. Because they 
were "related matters", they were turned over to the Special Watergate Prose- 
cution Force.' 

•Jerry J. Bprmnn Is a Ipclslntlvp nstiodntp nt the Amprlonn Civil Llbcrtlps fninn 
Washington Ofiiro and also Dlrertor of tlip Project on Domestic Survi'lllancp at thp rnnfpr 
for Natlon.Tl Spciirlty Stiulli-H. Mr, Bpniinn Is co-antlior of "Tlip LJIWIPSS StntP" (Ppnciiln 
lo'Si nnil li.is "H'Tn on •'IP ISSUP of Sppcl.il I'nmpciitor. His rpmarks today .nrp oir 
behalf of thp Aniprlcan CIvH Llhprtlps I'nlon. 

•Watergate Special Prosecution Force. Report (October 197.1). 
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After Watergate, came the deluge of revelations Implicating U.S. Intelligence 
agencies in maBsive illegal activity: the FBI COINTELPRO operations: CIA 
and FBI mail opening programs. Operation Shamrock and Minaret, the NSA's 
cable intercept programs: the CIA CHAOS operation: the FBI's warrantless 
wiretapping program against domestic groups; the CIA drug testing program 
conducted with unwitting subjects; the IRS Spe(nal Services Staff: {)erjury 
allegations against former CIA Director Richard Helms: and the FBI "black- 
Iwg" or burglary program." These were official conspiracies In violation of United 
States laws:' 

Section 241 of Title 18 of the United States Code (18 U.8.C. §241) makes a 
•crime an.v conspiracy "to injure, oppress, threaten, or intimidate any citizen in 
the free exercise or enjoyment of any right or privilege se<nired to him by the 

•Constitution or laws of the United States, or because of his having so exercised 
the same " Section 242 of Title 18 of the United States Code (18 U.S.C. S 242) 
provides for the punishment of anyone who, under color of law, "willfully sub- 
jects any inlialiitant of any State, Territory or Di.strict to the deprivation of 
any rights, i>rivilege8, or immunities secured or protected by the C^onstitution or 
laws of the United States . . ." 

FVom 1956 to 1971, the FBI conducted at least five covert action programs 
(COINTELPROs) against a variety of domestic organizations, some of which 
were Involved only in iieaceful protest. Among these latter organizations were 
the Southern Cliristian Leadership Conference, many black student groups, and 
various anti-war groups. The Senate Select Cf)mmittpe on Intelligence Activities 
found that the actions taken by the FBI in connection with such programs "in- 
terfere<l with the First Amendment rights of citizens. They were explicitly in- 
tended to deter citizens from joining groups, 'neutralize' those who were already 
members, and prevent or inhibit the expression of ideas." Actions taken by the 
FBI included tactics designed to break up marriages, terminate funding or 
employment, encourage gang warfare among violent rival groups, disrupt politi- 
cal campaigns, and deter the expression of ideas whicli the FBI considered dan- 
gerous. Jlore than 2,000 proposals for action were approved and carried out. 

From 1963 until his death in 1968. the late Dr. Martin Luther King. Jr., was 
the target of an FBI oi)eration designed to neutralize him as an effective Negro 
leader. His phtmes were tapped and his hotel rooms and offices were bugged. He 
was also placed under physical and photographic surveillance. Efforts were made 
by the FBI to discredit him with Executive Branch officials, leaders of Con- 
gress, religious leaders, universities and the press. Shortly iK'fore he was to 
receive the Nobel Peace Prize, the FBI anonymously niaile<l to him a tape and 
an unsigned letter which associates of King said he interpreted as an effort 
to Induce him to commit suicide. 

In ]9(!9. tlie Internal Revenue Service estaljlished a Special Services Staff 
to target grouiw and individuals for tax examinations because of their political 
and ideological beliefs and activities. IRS retjuested the FBI to provide informa- 
tion of organizations of "predominantly dissident or extremist nature" and 
people identified with them, and the FBI did so. The StaflP maintained intelli- 
gence files on more than 11.000 individuals and groups until it was abolished in 
197.S by the new IRS Commissioner when he discovered its functions were not 
tax related. 

In violation of its charter prohibiting it from exerci.sing internal .security 
functiiiiis. the CIA develoiied a program—Operation CHAOS—to explore the 
extent of foreign Influence on domestic dissidents. CIA agents, while in the United 
States, provided substantial Information about lawful domestic activities of 
dls.'iident American groups. The CIA In connection with this program accumulated 
more than l.S.OOO files, iiidnding 7.200 on American citizens and an index of 
more th.nn 300.(X)0 names. Ostensibly to protect f^IA personnel and lnstallati<ms, 
the CIA also infiltrated Washington based pence groups and Black activist groups 
and collected general information al>out radical groui)s across the country. In 

•See Report to the PrenUrnt hi/ the Coimnlmiton on CIA ActivWet Within the Vnited 
fttnlen Miine 1975) : Final Keport 0/ the Select Committee to .Sdirfw Oovernmental Opern- 
tionn With Respect to Intelligence Activitiea, United Stae» Senate, 94th Cong., 2d sess. 
(I'tTfll. 

»ifiioh of this Ipcnl nnalyslR Is excerptwl from a ronort hy the Cnminlttce on Clvlt 
Hlshta of the Assodntlon of the Bar of the City of New York, Intelligence Agencu AbuneD: 
The \eed for a Tempnrar]i flpecinl Prosecutor (1970). (The Annlysis was drnfted In »iih- 
"t.lntial part hy .Ipiry J.  Bennnn at the Center for Nntlonal Security Stnflles and Ray 

'Calamnro, now Deputy AsgUtaat Attorney General for Leglalatton in the Department of 
-Justice. 
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1966, the CIA and FBI entered into an informal agreement regarding CIA's 
clandestine activity in the United States. 

The Army carried on a nationwide intelligence snrveillnnce program, creatinir 
files on some 100,000 Americans and a large number of domestic organlzation.s, 
encompassing virtually every group seeking peaceful change In the United States, 
including the Urhan League, the National Organization of Women, the NAACP, 
and the Anti-Defamation League of B'nai Brith. Although Army collection plans, 
which were circulated to the Justice Department, did not mention techniques of 
collection, the information described could have been collected only by covert 
surveillance. The Justice Department never objected. 

Section 1702 of Title 18 of Code (18 U.S.C. §1702) prohibits the taking of 
mail with "design to obstruct the correspondence, or to pry into the business or 
secrets of another . , ." Both the CIA and the FBI conducted mail opening 
programs over periods of many years which were directed at mail sent or re- 
ceived by U.S. citizens on watch lists designed to monitor international ni.Til. 
The Rockefeller Commission concluded that the CIA mail opening programs 
were "unlawful." The FBI terminated its program In 1066 but continued its nse- 
of the CIA program and submitted the names of domestic dl.ssidents to the CIA 
for its watch list. More than .SOO.OOO first class letters were opened, incltuling 
the mail of the Federation of .\raerlcan Scientists, John Steinbeck, Senators 
Kennedy and Church and numerous American t)eace groups such as the Ameri- 
can Friends Service Committee and Women Strike for Peace. 

State and local laws prohibit burglary and Section 22.36 of Title 18 (18 U.S.C. 
S 22.36) iirohibits searches without judicial warrant except In certain very 
limited cases. Over a period of years, the FBI and CIA conducted hundreds of 
break-ins or "black-bag job.s," without judicial warrant, many of whicli were' 
against American citizens. In some cases break-Ins were to install microphones. 
In other cases to steal such items as membership lists. 

Section 2511 of Title 18 (TT.S.C. §2.'ill) prohibits, generally, electronic sur- 
veillance without judicial warrant. Over many years, the National Sef-nrity 
Agency intercepted millions of private messages transmitted by electronic monns 
to or from the I'liited Slates. I'ndcr one program. NS.\ obtained essentially n\\ 
cables to or from this country. From the early lOOO's to 197.3. NSA comvileil a 
list of individuals and organizations, including 1200 .\mericnn citizens and 
domestic groups, whose conimuiiicafions were intercepted, transcribed and fre- 
quently dis.seniinated to other agencies for "intelligence pnriioses." "The Ameri- 
cans on this list, many of whom were active in the anti-war and civil rights 
movements, were pinced there by the FBI. CI.\. Secret Service, Defense Depart- 
ment and NSA itself without prior judicial warrant. . . ." The FBI carried out 
In this country over a period of many years warrantless electronic surveillance- 
of numerous individuals and domestic groups. 

Section 1905 of Title IS (18 U.S.C. S in05) makes it a crime for a government 
offlciiil to permit any income tax return to be seen by any person except as pro- 
vided by law. Until 1068 the FBI obtained tax returns from the IRS surrepti- 
tiously without filing applications with tlie IRS Disclosure Branch as required' 
by regvilation.s. After 1068. apparently, the FBI followed the required applica- 
tion procedures but the CIA continued to receive tax return information without 
filing requests. Even after formal requests were required, the IRS, which is 
required to release tax information only when necessary, accepted the .Tustice 
Department's undocumented assertions that the requested tax information was 
"necessary." 

MOST FBI BEQUESTS FOB TAX INFOBMATION WERE FOB TABOETS OF VABIOUS COIKTEURC^ 

OPERATIONS 

This is not meant to constitute an exhaustive list of the possible violations 
of criminal law by federal intelligence agonies. Various CIA oflicials may have 
violated provisions of the federal criminal code in view of the findings of the 
Church Committee that T'nited States officials instigated, aided, abetted or 
acquiesced in plots to assas.sinnte at least five foreign leaders. The CIA and 
its officials may also have violated statutes prohibiting the destruction of public 
records (18 U.S.C.§2071) when they destroyed files on drug testing programs, 
and Richard Helm.o, the former Dire( tor of the CIA, may have committed per- 
jury before Congressolnnl committees (18 U.S.C. §1001) In testifying about thfr 
CIA role in Chile and Watergate. 
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Unlike Watergate, however, none of the prosecutorlal investigations of these 
activities has been turned over to a special prosecutor. All have lieen investi- 
gated by the Justice Department. And from this myriad of programs involving 
illegal activity on the part of numbers of government officials, only one indict- 
ment has been sought, ari.sing out of a New York i'Bl agent's participation In 
illegal surveillance in the New York area In 1972.' 

Clearly these programs should not have been investigated by the Justice De- 
partment. This is not meant to impune the Integrity of Attorneys' General Rich- 
ardson, Levi, or Bell, or the investigative staff of lawyers at the Justice Depart- 
ment. Perhaps none of the olficials involved in these many illegal activities should 
have been prosecuted, either because of lack of sufficient evidence, statutes of 
limitation, good faith defenses, or any number of reasons. The point here is 
that none of these Investigations should have been conducted by the Justice 
Department because of coiiUicts of Interest that made it lmpos.sible for the 
Department to conduct a full and thorough investigation without the appearance 
of partiality. 

There are at least four grounds on which a prosecutor should disqualify him 
or her self to avoid conflict of interest or the appearance of bias. Three were 
manifest when the Justice Department undertook to investigate Intelligence 
agency abuses: (1) no prosecutor should Investigate his superiors; (2) no prose- 
cutor should investigate if he may in any way be implicated in the crimes under 
Investigation ; (3) no prosecutor .should investigate persons with whom he has 
had a close personal or working relationsliip; and (4) no prosei-utor should 
carry out an investigation which could give the appearance of partiality. cf)n- 
flict or impropriety. As required by the American Bar Association's Standards 
Relating to the Prosecution Function and Defen.se Function, a prosecutor should 
"avoid the apjiearance or reality of a conflict with respect to his official duties." * 

In Its Investigation of intelligence agency abuses, the Department of Justice 
had to Investigate itself and top officials had to look into possible Illegal activity 
by persons with whom they had a close personal and working relationship. For 
example, the record shows that in a great many cases, officials Inside the 
Justice Department either Initiated, carried out, or participated In possible 
criminal conduct The FBI was Implicated in COINTELPRO, mall openings, 
burglary, illegal wiretapping, and the NSA intercept prt^ram. The FBI con- 
tributed and received information from the CIA's CHAOS operation and aided 
the IRS SiK'cial Services project. There Is evidence that officials high in the 
Department's chain of command had knowledge of at least some asjiects of 
COINTELPRO, the King wiretap, and other progiranis. Even though the At- 
torney General may have been diligent, the conflicting loyalties within the 
Department and between the Department and the FBI made it difficult to be- 
lieve that investigations were thorough or that Justice Department involvement 
In the actlvties did not militate aRn-nst prosecution. The Justice Department 
learned of COINTELPRO in 1971 but did not investigate the program until 
1974. Even then the Department relied on "summaries" prepared by the FBI 
which, as It turned out, did not disclose the tnie nature or extent of iUeeal 
actlvties. Defending the FBI In the Soclali.st Workers Party lawsuit, the De- 
partment for a long time maintained that the FBI committed no burglaries 
against the jMirty. only to be confronted with evidence that it had. The .Tu.stlce 
Deportment stated as part of Its rationale foir not prosecuting officials in- 
volved in mail-opening the fact that the Department had failed to establish 
adequate guidelines on mail surveillance." 

Significantly, the Justice Department had to Investigate itself when It looked 
into i>rograms conducted by other agencies. The Department's Interdivislonal 
Intelligence Unit (IDITI) collected Intelligence from the .\rmy and FBI's ques- 
tionable sur\-eillance actlvties. The Bureau was the chief beneficiary of the 
CIA mail-opening program and had knowledce of Its operation. The FBI sup- 
plied "watch lists" to the NS.\ for the cable-intercept program of that agency. 
The IRS collected much of its information on dissidents from the FBI and the 
FBI tt.sed Information developed by the IRS for its Intellieence and counter- 
intelligence operations. The Justice Deiwrtment and the CIA also had a 21 

•.TuHtl"'" Dpnnrtiticnt Preim Rrleane, Apr. 7. 1977. 
" N'pw York nty Pnr Rp^nrts. op. rif.  m, 2 
'Report of the Department of Jiittlre Conpemina It» Tnvetitigation and Proteeutorlat 

nerialon' With Renpect to Central Intelligence Agency Ualt Opening Activltlet in the 
rmted States (Jan. 14. 1077). 
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year Agreement under which the Department delegated to the CIA Its statutory 
duty to Investigate and determine whether or not to prosecute crimes on behalf 
of the United States when CIA personnel were implicated in Illegal activity. 

The Justice Department gave an appearance of partiality by defending In- 
telligence agency oflScials in a number of civil suits arising out of the mail- 
opening, wiretapping, cable-intercept, and COINTEL programs. In one example 
the Department was defending the CI-\ agents involved in the mall-openings 
program in civil litigation before it had completed its criminal investigation 
of these same agents. The Department concluded that because of a "good 
faith"   defense  convictions  were  unlikely  and  decided  against  prosecution.' 

Even Attorneys General otherwise above reproach could nut avoid the appear- 
ance of partiality. Attorney General Levi. pul)licly committed to restoring 
morale in the Department of Justice, gave the appearance of partiality every 
time the Department decided not to prosecute. The conflicting demands on the 
Attorney General have al.so surfaced in the new Administration. Griffin Bell has 
l)een under obvious pressure not to pro.«ecute FBI agents in the Interests of De- 
partment morale. .Since his authorization of the indictment of an FBI sui)er- 
visor for illegal wiretapping and mail-opening, he has been attaclied by the FBI 
for having allowed the Bureau's morale to be lowered and accused of "a ven- 
detta" because the Department did not also indict the CI-\ officials who engage<l 
ill uiail-(>i)ening.' He has yet to reach a decision on the perjury charges again.st 
former CIA Director Richard Helms but is under pressure not to prosecute from 
officials who argue that the prosecution will have to disclose "national security" 
secrets.* 

Conflict, potential conflict, and appearance of partiality could have been 
avoided if a special prosecutor had been appointed to investigate and pro.secute 
violations of law committed by the intelligence community. But no "triggering" 
mechanism existed and the discretion to establish a special prosecutor office re- 
mained with the Attorney General. The issue is whether Congress will enact 
legislation that will require a si)ecial prosecutor if intelligence agencies engage 
in further illegal activities. 

ANALYSIS OF   H.R.   2835 

H.R. 2835 attempts to insure the establishment of a special pro.secutor in the 
event of another "Watergate." It recognizes that the office of Attorney General 
is a "political" entity—and not independent of the President, and takes steps 
to Insure that a prosecutor dues not stand in the position of prosecuting his su- 
periors. Anticipating another Watergate type situation. Section 591 requires the 
Attorney General to request a 3-Judge Special Court to appoint a special pro.se- 
cutor when he or she has substantiated "si)eclflc information" that the Presi- 
dent. Vice-President. members of the Cabinet, officials just below Cabinet rank, 
top White Hou.se employees, or the Pre.sidenfs campaign manager are involved in 
violations of federal law. It is a Watergate Reform Bill. 

However, H.R. 283.5 does not adequately provide a mechanism to trigger a 
special prosecutor to investigate intelligence agency abuses. While it recognizes 
that a prosecutor should not prosecute his sui>eriors. it does not address the con- 
flict inherent In the intelligence agency situation of allowing the Department of 
Justice the discretion to prosecute itself, cIo.se working associates, or persons 
under circumstances that give the appearance of partiality. Under this legisla- 
tion, the Department of .Justice would retain the discretion to prosecute any 
rei)etitlon of most of the Illegal programs conducted by the intelligence agencies. 
From our point of view, this begs the question and should be rectified. 
Limitations on Special Prosecutor appointnuivt under H.R. 2HS5 

.\s an intelligence abuse reform measure, section 591 includes only the At- 
torney General, the Director of the FBI. and the Director of Central Intelli- 
gence within the select group of top officials whose illegal activities require 
the Attorney General to "trigger" a special prosecutor. This Is far from re- 
sponsive to the problems presented by Illegal intelligence activity. 

First, the problem of the Attorney General. Under H.R. 283.'), If the Attorney 
General Initiates an Illegal Intelligence agency program  (or a Watergate-tyjie 

' I hid. 
' Goshko. Jotin M.. HIgli FBI Official Claims "Vendetta" on Burglaries  Wathinglon Post, 

Apr. 13. 1977 (A-2). " • " • 
*New> York Timen, Feb. l.l, 1977. p. 15. 
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burglary for that matter), he may be subject to special prosecutor investigation. 
However, the Attorney General is allowed to conduct the preliminary injuiry 
to establish whether "specific information" of crime is substantiated. In otlier 
words, the Attorney General Investigates himself. If he concludes that the 
charges are unsubstantiated, he reports the results of his investigation to a 3- 
Judge Court, but is jwrmitted to do so in "summary" form. The Court must 
accept the decision of the Attorney General and cannot appoint a special prose- 
cutor over the Attorney General's objection. All it can do Is release the "sum- 
mary" to the public. 

If history Is any guide this Is wholly Inadequate. Imagine the "summary"' 
that Attorney General Mitchell would have turned over regarding the "Liddy 
Plan" or the "national security" wiretap program. Does the release of a summary 
by the 3-Judge Court advance us beyond where we are today or for that matter 
where we were during the Watergate years? Attorney General llitcliell and 
then Deputy Attorney General Richard Kleindienst offered such "summaries" 
to the Congress. Eventually Congress had to investigate the charges on its own 
and force the appointment of a special prosecutor. 

Under Section 595(e) of this Act, the Congress Is allowed a political recourse: 
"A majority of majority party members or a majority of all non-majority mem- 

bers of a judiciary committee of either House of the Congress may request in 
writing that the Attorney General apply for the apiwlntment of a special prosecu- 
tor under this chapter." 

If the Attorney General does not act, he has to explain why In writing and 
the Congress can release his explanation. We understand the purpose of tills 
provision, but how does It differ from what the Congress did during Watergate 
or can do today? In fact the Congress may be able to obtain more Information 
under its present subpoena power. If this legislation is going to work at all, 
the Attorney General should not be allowed to Investigate himself or control 
the appointment of a special prosecutor when he is implicated in illegal ac- 
tivity. Whei'e the Attorney General is concerned, the appointment of a special 
prosecutor should be "automatic." 

Second, the problem of the Director of the FBI and the Director of Cent rat 
InleUigcncc.—By adding these officials to the list of persons requiring tlie At- 
torney General to "trigger" a special prosecutor, the legislation acknowledges 
but does not solve the problem of Intelligence agency abuse. A special prosecutor 
will seldom be triggered, not because these directors will always be above re- 
proach, but because they have a talent for constructing "plausable dental" for 
their involvement in dubious activities. In only rare Instances has any investiga- 
tion conducted Into the activities of the intelligence agencies nailed down 
precisely whether or not "orders" were given at the top. Most intelligence agency 
Investigations have to proceed from the bottom-up to uncover possible Director 
involvement. As a con.sequence this legislation would leave most intelligence- 
agency investigations right where they are today, in the Justice Department, 
which as we have shown, often investigates itself in these matters. 

Third, the problem of intelligence agency officials helow the rank of Direc- 
tor.—tender this legi.'ilation, the status quo is maintained. It is almost wholly 
up to the Attorney General whether the kinds of "programmatic" abuses com- 
mitted by agency officials are investigated by a six>cial prosecutor. For example, 
if the Director of the FBI is Involved, the Attorney General could but does not 
have to "expand the prosecutorlal jurisdiction of a special prosecutor" and refer 
"related matters" to him under section .^92(f) and 593(c). Of course, the solu- 
tion is to require the Attorney General to refer related matters. 

Without such a requirement, the only way to mandate a special prosecutor 
for the intelligence agencies under this Bill is contained In section 592(2). The 
Attome.v General is required In any criminal investigation to request the ap- 
pointment of a special prosecutor If the investigation or prosecution 

"May so directly and substantially affect the political or i)ersonal Interests of 
the President or the Attorney General or the interests of the President's political 
party as to make it inappropriate in the interest of the administration of justice 
for the Department of .Tu.stlce to conduct such Investigation." 

Althoueh the section attempts to restrict the discretion of the Attorney General, 
and might apply to intelligence agency abu.ses although Intended to cover a 
Watergate affair. It is so strict a .standard as to be almost meaningless. The 
standard suggests that "inii)eachment" Is Imminent. Moreover, we can find no 
mechanism for enforcing the obligation In these circumstances. 
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If impeachment Is not imminent or If related matters are not referred or there 
Is no direct evidence of Director Involvement, the Justice Department may retain 
jurisdiction over the investigation and prosecution of intelligence agency oflBcials 
below the rank of Director. Under H.R. '2f<ii\ as dra£te<l, the Justice Department 
could continue to Investigate itself. It would have prosecutorial jurisdiction 
over top Department officials and top FBI officials who might have participated 
in intelligence agency abuses for the Department, or alternately, who are per- 
sons with whom the prosecutors have had a close working relationship. If H.R. 
2S35 was statutory law in 1974, the Department could have investignte<l 
COINTELPRO, the "black-bag" burglary i>rogram, and the mail-opening program 
without appointing a special prosecutor. 

We do not believe section •")28 provides an answer to this problem. T'nder it, 
the Congress defers to the Attorney General to promulgate rules rcsiK-cting 
prosecutorial disqualification for the Department. Whi!e the Department should 
do so, the C(mgress should establish statutory guidelines in clear-cut cases. We 
believe the Congress has the information and the capacity to resolve the intel- 
ligence agency problem now, and should not defer to the Department on a nmtter 
which it has to date i)een unable to resolve voluntarily to anyone's satisfaction. 

To rectify the situation, we recommend the amendment of section 591 to in- 
clude within the category of persons whose criminal activity requires the ap- 
pointment of a special prosecutor "any federal official supervising a clandestine 
intelligence or counterintelligence activity of government." Section ."i93(3) carves 
out the White House personnel for particular attention. We believe there is 
compelling rea.son to recognize that tlie officials of I'.S. intelligence agencies also 
merit special attention in the interest of restoring and insuring investigation 
and prosecution of official misconduct. 
Prohlcms icith the Attorney Oeneral "trigger" 

The power of the Attorney General to Invoke the special pmsecntor mech- 
anism is almost total. If he recommends apain.st the apijointment after con- 
ducting a preliminary investigation to substantiate that a violation of law may 
liave occurred, his or her decision is final. The court must accept his "sum- 
mary" conclusions and the Congress can only ask him to show cause why a pro.s- 
ecutor should not be appolnteid. We think that without impairing his discre- 
tion, certain changes should be made to insure that the Attorney General's in- 
Testigations are conducted In a responsible manner. 

First, we have already mentioned our concern that the Attorney Oeneral has 
final say over an investigation where he may be implicated In Illegal condur-t. We 
recommend "automatic" appointment of a special prosecutor to investigate the 

•allegations. If the special prosecutor finds the charges without merit after con- 
•dnctJng a "preliminary investigation" for sixty days, he should, at the request 
of the Attorney General, make the findings public. 

Second, we do not believe the Attorney General should be able to "sum- 
•mnrize" any Investigation to a Special Court. The Special Court should have 
access to the total investigative file. This Insures a check on the Department of 
Justice. If the Court disagrees with the Attorney General's decision not to pros- 
ecute, it may at least release more than a snmmar.v to the public. Of course, tJiis 
presumes a responsible Court, and we recognize the problem. We see no other 
way, however, to have meaningful oversight over the Attorney General in mat- 
ters where conflict may l>e involved. It is important that an investigation by the 
Attorney General is "thorough." 
Other Problem* 

We have a few other questions about the Bill as drafted. For example, at 
what point does a .special prosecutor announce puMIcally his ".lurlsdirtion"? 
This Is not specified in section .59!}. We think it should be at the point the 
prosecutor decides to seek an indictment. Secrecy Is essential to protect the In- 
nocent person during an Investigntion. T?ut tlie jurisdiction must be annoimced 
at some point to avoid a ."star chamber proceeding. 

Under section 5{«fb). it states that the Court shall "define . . . (the) special 
prosecutor's prosecutorial jurisdiction." Can the Court define It beyond the 
allegations of illegal conduct presented to it by the Attorney General? 

Then, under section .594(d), it is not clear from the drafting that the De- 
partment of Justice must supply the kinds of Information listed that the special 
prosecutor may request. Of course, the Department should. 
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BUMMABT   tND  BECOMMEKDATIONS 

We applaud the efforts of the Congress to translate the lessons of Watergate 
Into law. We are hopeful that the Congress will share our perception that intelli- 
gence agency abuses were an extension of Watergate and far more dangerous, 
because conducted In secret and beyond accountability of any kind. A special 
prosecutor mechanism for tlie intelligence agencies is necessary, both to insure 
that justice is done in the future, and to act as a deterrent to illegal intelligence 
agency activity. We can pass laws to control the agencies but unless agency offi- 
cials understand that next time they will be prosecuted for violating the laws, 
tbosc'laws will be worthless and our democracy imperiled. A special prosecutor 
is such a message, and H.R. 2835 should be aujeiided as follows: 

(1) Section Wl should be amended to include "any federal official supervising 
a clandestine intelligence or counterintelligence activity of government"; 

(2) Section 592 should be amended to provide that If "specific information" 
involves possible violation of law involving '"abuse" of the office of Attorne.v 
General, a special prosecutor should be appointed to conduct the preliminary 
investigation and make the detcnuiuation if further investigation or prosecution 
is warranted; 

(3) Section 592(b)(2) should be amended to provide that notification shall 
contain the information received and the results of any preliminary investiga- 
Uon; 

(4) Section 592(f) should be amended to state that "The Attorney General 
nhall ask a special prosecutor to accept referral of a matter that relates to a 
matter within that special prosecutor's prosecutorial jurisdiction." 

Mr. MAXX. This concludes the hearing. No additional hearing is 
•contemplated on this legislation, but our record will be kept open 
until at least Friday, June 10, for the receipt of statements from inter- 
ested parties. 

This hearing is adjourned. 
[Whereupon, at 1:40 p.m., the hearing was adjourned.] 





APPENDIXES 

APPENDIX 1 

Statements submitted for the Record: 

STATEMENT BY HON. JOHN F. BBECKINRIDOE, A REPRESENTATIVE IN CONGRESS FROK 
THE STATE OF KENTUCKY 

Mr. Chairman, I am pleased to appear today before the Criminal Justice Sub- 
committee to speak in favor of H.R. 4202, a bill which would amend title 28 of the 
United States ("ode to provide for the appointment of a special prosecutor in 
appropriate cases and the promulgation of conflict of interest regulations for De- 
partment of Justice officials by the Attorney General. As a former Attorney Gen- 
eral of Kentucky during 1960-1964 and 1908-1972, respectively, I am keenly In- 
tere.^ted in the passage of this legislation. Briefly, the bill provides for the ap- 
pointment by a special panel of the United States Court of Appeals for the Di.s- 
trict of Columbia of a temporary special prosecutor If the Attorney General 
receives information warranting investigation and prosecution regarding the 
particiimtion in federal offenses of certain si)ecified and former executive branch 
officers, including the President and Vice Pre.sident. The Attorney General is re- 
quired to apply to the judicial panel for the appointment of a special prosecutor 
if he finds the information he has received warrants further Investigation or 
prosecvrtion; or, if such a determination is not made by him after sixty days; or, 
if, in the course of a criminal investigation, he determines that continuation may 
directly affect the jwlitical interests of the President or the Attorney General, 
making it inappropriate for the Department of Justice to proceed. The Judiciary 
Committees of either House of Congress may also request the Attorney General 
to apply for the apiwintnient of a simcial prosecutor and seek a court order com- 
manding the Attorney General to comply with provisions of the bill. 

A temporary special prosecutor apjwinted under this bill may only be removed, 
other than by impeachment, by the Court panel for extraordinary improprieties 
or incapadtation. He is to make reports to the Congress and the Court panel 
on his activities and is to inform the appropriate congressional committee of 
information relevant to imiwachment. The special Court panel, which is em- 
Itowered to apiwiut special prosecutors, is to be chosen by the Chief Judge of the 
linited States Court of Appeals for the Di.strict of Columbia from among otier 
judge.s, or retired judges for two-year terms. While serving on the panel, judges 
may not participate in matters involving the special prosecutor. Finally, the bill 
retiuires the Attorney General to promulgate rules and regulations requiring the 
disqualification of Department of Justice officers and employees in conflict of In- 
terest situations. 

Watergate, ordinary common sense and sound practice teaches that it is ask- 
ing too much to expect thorough and disinterested criminal investigation and 
prosecution when the one conducting the prosecution is also, in effect, its target. 
It is incongruous to have an investigation of the executive branch by a prosecutor 
who is under the control or direction of the President or someone under his 
control. 

In addition, this matter merits consideration by the Congress due to the dif- 
ferences in selection methods for Attorney General's between the State and Fed- 
eral Governments. Attorney Generals are popularly elected in 42 States, ap- 
pointed by the Governor In 6 States and 3 Territories; in Maine Is selected by 
the legislature and in Tennessee by the Supreme Court. 

(57) 
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A variety of reform proposals have been forthcoming In the wake of Watergate. 
Permanent special prosecutor officers were proposed by the Senate Watergate- 
Committee and the Ford Administration. A temporary office, wltli appropriate 
triggering mechanisms, lias been favored by the American Bar Association and' 
former Watergate Special Prosecutors. Various appointing and removal provi- 
sions have been endorsed. 

While the current lack of scandal and controversy, and the incumbent Admin- 
lstration\s efforts to depolitlcize the Department of Justice may appear to 
diminish the urgency of enacting special prosecutor legislation, it is in just sucb 
a period that dispassionate examination of this issue is possible. Furthermore, as 
most who have studied the question have concluded, some basic institutional 
reform is necessary ratlier than reliance on ad hoc, often belated measures, when 
egregious cases arise. The problem comes in balancing constitutional and ad- 
ministrative concerns and instituting reforms not disruptive or subversive of the 
basic scheme of our government and separation of powers, while insuring the 
impartial administration of justice—an equally central value in a democratic 
society. 

Court appointment of temporary special prosecutors under specifically defined 
circumstances strikes the power balance. The prosecutors apjwinted under 
H.R. 42tt2 would be both special and temporary, thus properly leaving to tlie 
Department of Justice the primary resiwnsibility for enforcement of the laws. 
Appointment by a special panel of judges, and removal only under certain condi- 
tions, insures the necessary independence of investigations and prosecutors in- 
volving executive branch officials. Special prosecutors apiwinted under the bill 
are to have all the investigative and prosecutorial functions and iwwers of tbe- 
Department of Justice and tiie Attorney General, tlius making dear the limited 
role of the court with respect to these officers, and recognizing the salutary prin- 
ciple of profsecutorial discretion. 

A central issue in the del)ate over special prosecutor legislation has been the- 
question of who appoints and removes. Appointment by tlie executive brand),, 
even with strict limitations on removal, did not save one sjtecial prosecutor—a 
strong argument for Court api)ointment and removal. However, the judiciary 
must not i)e placed in tiie position of overseeing a criminal prosecution. H.R. 4-'.)'^ 
provides only that the Court appoint a temporary special prosecutor. Initially 
define his jurisdiction, and remove him only under specifically defined circum- 
stances. It has no discretion whether to appoint a sr)ecial prosecutor, once it 
receives an application from the Attorney General. The Court panel docs not 
supervise or iwirticipate in the criminal investigation or prosecution. The judges 
on the panel may also not participate in matters involving the 8i)eciai prosecutor, 
thus alleviating some objections which have been voiced to court appointment of 
prosecutors. 

Congress also has an interest in the impartial administration of justice, and 
H.K. 4292 provides that the temporary special prosecutor is to reiwrt on liis 
progress to committees of Congress. The judiciary committees may also reqtiest 
tlie special prosecutor to apply for court appointment of a special prosecutor and 
may seek court ordered compliance by the Attorney General of provisions of the 
bill. Information developed by the special pro.secutor relevant to impeachment 
must also be given to the appropriate House committee. Thus, informed con- 
gressional oversight is achieved while prosecutorial independence is maintained. 

The reforms embodied in H.R. 4292 are experimental and touch upon sensi- 
tive constitutional and policy matters. The bill, therefore, contains a sunset 
provision whereby it expires after five years. H.R. 4292 constitutes a measureil 
response to a problem wliich potentially always exists—the politlcization of the • 
administration of justice. As such, it deserves support. 

COMMON CAUSE, 
Washington, D.O., May 25,1977. 

Hon. JAMES R. MANN, 
Chairman. JuiHciary Suhcommlttee on Criminal Justice, Bouse of Representa- 

tives, 2137 Rayhurn Office Building, Washington, D.C. 
DEAR MR. CHAIRMAN : Enclosed is Common Cause's statement for the record 

on H.R. 2835, which would establish a mechanism for the appointment of a 
soecial prosecutor. 



Common Cau^e strongly endorses this bill, and we appreciate this opportuult^r 
to express owr views on it. 

Sincerely, 
FRED WEBTHEIMER, 

Vice President foi- Opirations. 
Enclo.sure. 

STATEMENT OF FEED WERTHEIMEB ON BEHALF OF COMMON CAUSE 

Common Cause commends the Criminal Justice Subcommittee, under the lead- 
ersliip of (Tiairman Mann, for beginning worlc early in this session on legislation 
to establish a me<'hanism for the appointment of a special prosecutor. H.R. 2835 
addresses the very real need to strengthen the procedures for investigation and 
prosecution of ofBcinl corruption. 

A poll by Louis Harris last November indicated that 88% of the American 
people felt that tlie highest priority for this Congress was to "clean up corrup- 
tion in government." Alm.'-e of power oiiviously remains a top concern in citizens. 

One of the most .serious problems In the past concerning integrity in the federal 
government has been the absence of in.stitufious and processes which can l)e 
depended upon to move vigorously and without bias against high level official cor- 
ruption and abuse of power. While there are a nimilier of laws and regulations 
aimed at curliing official corruption and abuse of power, enforcement, until re- 
cently, has been virtually non-existent. Former President Ford and Attorney 
General Levi deserve much credit for establisliing a new Public Integrity Section 
in the Justice Department last year which has since lieen active in this area. 

Kqually important, the potential for political abu.se of what enforcement mech- 
nnisms there are has been clearly demonstrated by tlie Watergate affair. BMrm 
steps must l)e talven to promote effective enforcement of anti-corruption measures 
and to depoliticize the administration of justice. 

Common Cause strongly endor.ses H.R. 2835, which is aimed at meeting tho.se 
oljjwtives. It would estaliMsh a mechanism for the appointment of a temporary 
special prosecutor to investigate and prosecute criminal violations by high execu- 
tive branch officials. 

The difficulty faced by an Attorney Oeneral when presented with violations of 
law at the highest levels of government is clear. Even if the Attorney General 
does conseentiously and thoroughly investigate, and determines for good reasons 
that tlie Department should not prosecute, the appearance of bias and partiality 
is created. The mechanism for triggering appointment of a .special prosecutor 
tal«es the Attorney General out of that untenable position. As former Watergate 
special prosecutor Archibald Cox said, individuals appointed by the President 
and answerable to him should not investigate and pro.secute crimes Involving the 
^Vhite House: 

"The pressures, the divided loyalty are too much for any man, and as honor- 
able and conscientiotis as an individual might be, the pulilic could never feel 
entirely easy about the vigor and thoroughness with which the investigation was 
I>ursued. Some outside person is absolutely essential". 

The special pro.secutor mechanism recognizes that the Attorney General is not 
only the highest law enforcement officer in the government, but is also a political 
ajipointee answerable to the President. 

The extraordinary series of events that led to the appointment and dismissal 
of Archibald Cox demonstrated emphatically the need to establish a more reli- 
able mechanism, outside the sole initiative and discretion of the executive, for 
the creation of a .special prosecutor in cases where aggressive and independent 
investigation of high-ranking officials is necessarv. 

A similar, but related, and more recent exfierience demonstrates that the same 
need also exists when the Justice Department is called upon to investigate per- 
sons within Its own Department, or when special relationships exist between the 
Department and other agencies, such as the CIA. 

Attorney General Bell has been under increasing pressure from FBI Director 
Kelly and other FBI employees as a result of Justice's pro.=ecution of YBl agents 
for burglaries and other illegal surveillance activities. For example, Assistant 
FBI Director Andrew .1. Decker asserted in a recent speech: 

"It Is quite difficult for us to understand the nece.ssity for this prolonged in- 
vestigation fof FBI employees' Illegal activities] unless we reach the Inescap- 
able conclusion that a small segment of Justice Department employees is en- 
gaging in a vendetta spawned by smoldering hostility for the FBI." 
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While the Attorney General Is proceeding with the prosecution, desi^te in- 
tense Internal pressures to drop it, we cannot assume that every Attorney Gen- 
eral would continue or even initiate such action in the face of such widespread 
employee opjKwltion. 

As tJie New Yorlt City Bar Association has pointed out In the past with respect 
to the special prosecutor issue: 

"No administrator can function effectively and be insensitive to such serious 
division within his own command. As much as one may agree with the Attorney 
General . . ., clearly they have generated mounting pressure against his con- 
tinuing to act in a way which seems to divide his subordinates and erode morale. 
The Attorney General, any Attorney General, must be sensitive to such 'in- 
side' political pressures." (The Committee on Civil Rights, Association of the 
Har of tlie City of New Yorlc, "Intelligence Agency Abuses" The Need for a 
Special Prosecutor," May 20, 1976, pp. 10-11). 

The same Icinds of problems arose during discussions of whether the Justice 
Department would investigate al)uses by the other intelligence agencies. Al- 
though ultimately the deci.slon was made not to bring charges against CIA 
employees, the longstanding agreement between Justice and tlje CIA, whereby 
Justice delegated to the CIA its duty to investigate possible criminal action in 
certain cases, made it doubtful that Justice could have investigated any crim- 
inal acts t)y CIA emi)loyees with the appearance of impartiality. 

Recently, the Attorney General reported that in 1970, Justice's Office of 
Professional Responsibility conducted 152 investigations of misconduct by its 
own employees. Conceding that some of the charges were serious, he said that 
nevertheless the investigations lndicate<l that the conduct "fell short of crim- 
inal offense." While we commend the Department for its activity in this area, 
we believe that "self-investigation"' of this nature creates the appearance of 
bias. 

Common Cause strongly believes that a special prosecutor mechanism is 
needed. H.R. 283.'5 calls for a special prosecutor to be appointed liy the U.S. Court 
of Appeals for the District of Columbia, unless the investigation by the At- 
torney General of allegations of specific criminal conduct by very high-ranking 
officials indicates that the charge is "so unsubstantiated that no further investi- 
gation or prosecution is warranted." Officials who.se conduct is at issue are Cab- 
inet level appointees. White House officials. Executive Level IV appointees, and 
the President. Vice President, and FBI Director. 

Activity which could trigger the appointment process Is the criminal viola- 
tion of law related to abuse of office, elections and campaigns, obstructinn of 
justice and perjury, and defrauding the United States. We recommend that the 
violation of any criminal law replace these specific categories of criminal stat- 
utes. The same difficulties faced by the Attorney General would apply even if 
the allegations concerned criminal violations of law other than those specified by 
ser-tion .'591 (a). 

We also agree with the New York City Bar A.ssnciation that "internal" pres- 
sures on the Justice Department and associated appearance problems must be 
recognized. For that reason, we urge that allegations concerning more than 
isolated and purely individual Instances of crimin.il conduct by .Justice De- 
partment employees be made another trigger for the appointment of a special 
prosecutor. 

Finally, we recommend that a third trigger for a special prosecutor be crimi- 
nal wrongdoing by a supervisory employee in the carrying out of an intelligence 
or counter-intelligence mission. We believe such a provision would npproprintply 
recognize the Inter-relationship between the Justice Department and the CIA, 
and that the Ju.stlce Department may have a conflict when asked to Investigate 
or prosecute criminal wrongdoing in other intelligence agencies. 

The Senate counterpart to H.R. 2S35. S. .5.').'5. proposes the establl.'shment of 
an Office of Government Crimes in the Justice Department, which would have 
jurisdiction over criminal violations of Federal conflict of Interest statutes, 
election, lobbying and campaign laws: and prosecutions and InvcstlgaHons of 
criminal riolations of Federal law by state or local government officials. 
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We strongly support this proposal, and urge the Subcommittee to include a 
similar provision in H.R. 2835. We l>elieve that the functions which this office 
would carry out are extremely important, and would insure that Federal anti- 
corruption efforts are highly visible, concentrated and institutionalized within 
the Justice Department. At the same time, we believe that the legislation 
should take care not to cut back on any of the existing jurisdiction presently 
held by the Public Integrity Section of the Department. 

Mr. Chairman, the time has clearly come for the establishment of enforce- 
ment mechanisms to deal with corruption and abuse of power. We appreciate 
this opportunity to present our support for H.R. 2835 and stand ready to work 
with this Subcommittee on behalf of its adoption. 

94-eT2 O - 79 - 5 



APPENDIX 2 

Statements submitted at the request of the Subcommittee on Crimi- 
nal Justice on the special prosecutor bills (together with correspond- 
ence) : 

COKORESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIABY, 

HOUSE OF REPRESENTATIVES, 
Washington, D.O., May 25, 1977. 

Prof. GEORGE D. HAIMBAUOH, 
University of South Carolina School of Law, 
Columbia, S.C. 

DEAR PROFESSOR HAIMBAUOH : I am Informed by Subcommittee Counsel that 
you have agreed to examine some of the constitutional questions raised by H.R. 
2835 and H.R. 2711, special prosecutor legislation. I am sure your analysis of 
the standing, case or controversy and separation of powers issues presented in 
these measures will be very beneficial to the Subcommittee as we continue our 
work on this legislation. Your efforts on behalf of the Subcommittee are greatly 
appreciated, and we will include your comments in our final hearing record. 

I am advised that Ashley Thrift, Counsel to the Subcommittee, has spoken 
with you about this project and has sent you the materials necessary to direct 
your research efforts. If you need any additional materials or assistance please 
contact Mr. Thrift at (202) 225-0406. 

Kind regards, 
Sincerely, 

JAMES R. MANN, 
Chairman, Subcommittee on Criminal Justice. 

UNIVERSITY OF SOUTH CAROUNA, 
Columbia, S.C, July 11, 1977. 

Hon. JAMES R. MANN, 
Chairman, Subcommittee on Criminal Justice, House of Representatives, Wash- 

ington, D.C. 
DEAR CONGRESSMAN MANN : I write in response to the request that I give con- 

sideration to the constitutionality of the provision In S. 555 (page 52, line 14-24, 
p. 53, lines 1-2) which requires the specified division of the [federal] court to 
review a record of any determination of the Attorney General that a special 
prosecutor is not required under the standards set forth in 8 592(b) (1) of the 
bill; and to a further request that consideration be given to the constitutionality 
of the provision in H.R. 2711 at page 6. Unes 21-25 which permits the United 
States District Court for the District of Columbia to order the Attorney General 
to comply with certain provisions of the bill. 

The constitutional issue in S. 555 would seem to be whether the mandatory 
review provision exceeds the Article III, Section 2 "Cases" and "Controversies" 
limitation on the extent of federal judicial power as viewed against the broader 
background of a strong but not absolute doctrine of the separation of powers. 
The strongest constitutional doubts are based upon the standing aspect of the 
Constitution's case or controversy requirement. The nature of this barrier to 
judicial review is suggested by the following excerpts from two United States 
Supreme Court opinions delivered forty-five years apart: 

First, a due process attact on the Maternity Act of 1921 was rejected in Froth- 
ingham v. Mellon, 262 U.S. 447, 488-9 (1923), for the lack of "some direct injury 

(62) 
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suffered or threatened, presenting a justiciable issue." The Supreme Court's 
opinion concluded that to have granted standing to Mrs. Frothingham would 
have required them "not to decide a judicial controversy, but to assume a posi- 
tion of authority over the governmental acts of another and co-equal depart- 
ment, an authority which plainly we do not possess." 

Second, by distinguishing between general grants of and specific limitations 
on Congressional power. Chief Justice Warren and the Court majority found 
standing for one who brought an Establishment Clause challenge to the Ele- 
mentary and Secondary Education Act of 1965 in Flast v. Cohen, 392 U.S. 83, 
101 (1968). Even there the Chief Justice's formulation of the test for standing 
contained the same essential elements found in Frothingham: "[T]he emphasis 
in standing problems is on whether the party invoking federal court jurisdiction 
has a personal stake In the outcome of the controversy . . ." "[I]n terms of Arti- 
cle III limitations on federal court jurisdiction, the question of standing is 
related to whether the dispute sought to be adjudicated will be presented in an 
adversary context and In a form historically viewed as capable of judicial 
resolution." 

What Is meant by forms "historically viewed as capable of judicial resolu- 
tion," has been answered differently by such legal scholars as Coke,' Frankfurter 
and Landis,^ Jaffe,' Bickel,' Berger," and Wechsler." The question that runs 
through their protracted and continuing debate is whether or not a stranger who 
lacks personal interest may challenge governmental action as a matter of right 
or only at the discretion of the Court and/or through Congressionally created 
standing.' But the scholars have paid little heed to the different question pre- 
sented by S. 555—i.e., whether or not the court may review an executive branch 
decision In a proceeding that does not provide for the appearance before it of 
either a plaintiff or a defendant. The limited role guaranteed for the Attorney 
General whose determination is at stake in such a proceeding is far more cir- 
cumscribed than that enjoyed by a party defendant. 

Despite some lowering, from time to time, of the standing barriers to adjudi- 
cation, the following recent United States Supreme Court opinions reveal that 
all members of the Court today hold, albeit in varying degrees, to a constitu- 
tional Case or Controversy standard which they interpret as requiring moving 
parties who can prove Injury or interest whether their claims be based upon di- 
rect or relational Injury or interest or upon statutory status: 

CHIEF  JUSTICE  BURGER 

"[0]ne generalization Is, however, necessary and that Is that the question 
of standing in the federal courts is to be considered in the framework of 
Article III which restricts judicial power to 'cases' and 'controversies.' "— 
United States v. Richardson, 418 U.S. 166,171 (1974). 

The acceptance of new categories of judicially cognizable injury has not 
eliminated the basic principle that to invoke judicial power the claimant 
must have a 'personal stake in the outcome" [Baker v. Carr, 369 U.S. 186, 
204 (1962)], or a "particular, concrete Injury" [Sierra Club v. Morton, 405 
U.S. 727, 740-741 (1972)], or "a direct injury" [Ex parte Levitt, 302 U.S. 
633, 634 (1937)], in short something more than "generalized grievances" 
[Flast V. Cohen, 392 U.S. 83, 106 (1968)].—United States v. Richardson, at 
180. 

• E. Coke, Institutes of the LHWB of England (1797). 
" Frankfurter & Landis. "Power of Congress Over Procedure In Criminal Contempts In 

'Inferior' Federal Courts—A Study In Separation of Powers." 37 Harv. L. Rev. 1010 
(1924). Joint AntiFatciet Refugee Oomm. v. UcOrath, 341 U.S. 123, 150-159 (1951, Frank- 
fnrter concurrlnif). 

'Jaffe, "Standing to Secure Judicial Review: Public Actions," 74 Harv. L. Rev. 1265 
(1961) and "Standing to Secure Judicial Review: Private Actions," 75 Harv. L. Rev. 
265  (1961). 

* Blckel. "Poreward : The Passive Virtues, The Supreme Court, 1960 Term," 75 Harv. L. 
Rev. 40 (1961). 

•R. Berger. "Standing to Sue in Public Actions: Is It a Constitutional Requirement?" 
78 Yale L. J. 816 (1969). 

• Wechsler, Toward Neutral Principles of Constitutional Law," 73 Harv. L. Rev. 1 
(]9.')9). 

' For example, the competitor standing created by the Congress in 402(b) of the Federal 
Communications Act of 19.34 and accented by the Supreme Court in FCC v. Sandert 
Brothers Radio Station, 309 U.S. 470, 476-477 (1940), and FCC v. NBC (KOA), 319 U S. 
239. 246 (1943). See, Haimbaugh, "The TVA Catea: A Quarter Century Later," 41 
Indiana L.J. 197, 201-204 (1966). 



M 
jnSTICES   BRENNAN,   WHITE,   MABBRAIX,   POWELL  ft   STEVENB   WITH   BLACKUUN 

CONCUBBINO  IN  QUOTED  P0BTI0N8 

[W]e conclude that appellant Whltener has established Independently her 
claim to assert jug tertii standing. The operation of 8§241 and 245 plainly 
have Inflicted "injury in fact" upon appellant suflJciently to guarantee her 
"concrete adverseness," Baker v. Carr, 360 U.S. 186, 204 .. . (1962), and 
to satisfy the constitutionally based standing requirements iiupoaed by 
ArUcle Ul.—Craig v. Boren, 50 L. Ed. 2d 397,405 (1976). 

MB.  .roSTICE  8TEWABT 

"Congress may not confer jurisdiction on Article III federal courts to 
render advisory opinions [or] to entertain 'friendly' suits [or] to resolve 
'political questions' [because] suits of this character are inconsistent with 
the judicial function under Article III.—Sierra Clul) v. Morton, 405 U.S. 
727 (1972). 

"Standing is not to be denied simply because many people suffer the same 
injury."—P.S. v. Richardson, 418 U.S. 186,   (1974)   (dissenting opinion). 

JUSTICE WHITE, CHtEF JUSTICE BUBOES AND JUSTICE BHENQUIST 

The allegation here do not satisfy the threshold requirement of injury in 
fact or constituting a justiciable case or controversy . . . The alleged In- 
juries are so remote, speculative, and insubstantial in fact that they fail 
to confer standing."—f/ni/ed States v. S.C.R.A.P.,A12 U.S. 669, 722-3 (1973), 
dissenting In part). 

The procedure outlined in S. 555 also might be attacked on grounds of collusive- 
ness as in Muskrat v. United States, 219 U.S. 346, 360 (1911) since the proceedings 
as in that case would be paid for out of "funds in the Treasury." 

The strongest argument in favor of the constitutionality of the review re- 
quired by S. 555 is that the Court would be perfonMng not an Article III judi- 
cial function but an Article II, Section 2. clause 2 appointive function.' 

The greatest weakness of the S. 555 procedure would be that it requires a 
judicial determination without pao-ties neceeary to furnish the reuislte 
adverseness. 

Similar but less serious doubts may be raised by a somewhat comparable pro- 
vision In H.R. 2711: 

"|591(k) Upon application of a majority of majority party members or a 
majority of all nonniajority party meml>ers of a judiciary comittee of either 
House of the Congress, the Unite<l States District Court for the District of 
Columbia may issue any appropriate order (Including an order in the nature of 
a writ of mandamus) commanding the Attorney General to comply with any 
provision of this chapter." 

Unlike S. SS-'). the court here would be allowed discretion concerning whether 
to Issue an order. Althugh there Is a prescribed class of plaintiffs,* they may 
run into Colcman v. Miller" problems. An issue in that case was the stand- 
ing of a majority of the Kansas Senate (plus three House members) to 
bring an action to compel that State's Secretary of State to erase an endorsement 
of the "Child Labor Amendment." Concurring Justices Frankfurter, Black, 
Roberts and Doiiglas believed that the legislators had no standing I)ecau8e 
they had no interest in tiie matter "apar from the interests that belong to the 
entire commonality of Kansas." But these legislators did not have the Con- 
gressional cachet which would be accorded by H.R. 2711. Which brings us back 
to the question of the extent to which Congress may or may not create standing 
for those who would not otherwise have it. or. in other words, create "private 
attorneys general" even—as here—of pubUc officials. 

• ". . . but the CongresR may by law vest the appointment of such Inferior officers, M 
ther think proper. In the President alone. In the Conrts of Law. or In the Heads of 
Departments." Due to the citation of Kntsenbach v. ifnrgan and Orrnon v. Mitchell In 
Trameante v. Metropolitan Life In*. Co., 409 n.S. 20.^ (1972). some see White's concurrence 
In that case as resting not only on what Douglas called the broadest definition of standing 
possible under Article III, but also on | B of the XlVth Amendment Ounther, Constitu- 
tional Ltw 9th Ed. 1.5T2 (197.'5). Some reliance miKht also he placed In a broad analogy 
to the lauKunce In Crowell v. Benton. 2R.'5 tT.S. 22. nO-."?! (19321. 

• For a somewhat analogous provision In the French Constitution for a similar cla's of 
possible plalntlfhs. see Halmbaugh, "Was It France's iiarbury v. Uadi»ont" 35 Ohio State 
L. J. 910. 917-21 (19741. 

»307 D.S. 433, 454-455 (1939). 
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The strongest support for the constitutionality of 501 (k) may be found In 
the case of leader v. Bork " in which standing to challenge the removal of Spe- 
cial Prosecutor Archibald Cox was granted to three members of Congress by 
District Judge Gesell who stated that "the discharge of Mr. Cox precipitated a 
widespread concern, if not lacrk of confidence, in the administration of justice. 
Numerous bills are pending in the Senate and House of Representatives which 
attempt to insulate the Watergate inquiries and prosecutions from Executive in- 
terference, and impeachment of the President because of his alleged role in the 
Watergate matter—including the firing of Mr. Cox—is under active considera- 
tion. Given these unusual circumstances, the standing of the three congressional 
plaintiffs to pursue their effort to obtain a judicial determination as to the 
legality of the Cox discharge falls squarely within the recent holding of the 
United States Court of Appeals for the District of Columbia Circuit in Mitchell v. 
Laird, No. 71-1510 (D.C. Cir. March 20, 1973)  [32 Ad.L.2d 433]."" 

Finally, it should be remembered that in judging either bill, it would be pos- 
sible for the Court to blink the standing issue as it did, for example, in Adler v. 
Board of Education}" The chances for such an outcome might be enhanced in 
times when the significant requisite number of Judiciary Committee members 
Join to trigger a special prosecutor mechanism. 

Very truly yours, 
GEOBOE D. HAIMBAUOH, 

Professor of Law. 

CotlOKESS OF THE UNITED STATES, 
COMMITTEE ON THE JUDICIABT, 

HOUSE OF REPRESENTATIVES, 
Washington, D.C, May 25,1977. 

Professor ROOEB GOLDMAN, 
St. Louis Universitv School of Late, 
3642 Linden Blvd., St. Louis, Mo. 

DEAB PROFESSOR GOLDMAN : I am Informed by Subcommittee Counsel that you 
have agree<l to examine some of the constitutional questions raised by H.R. 2835 
and H.R. 2711, special prosecutor legislation. 1 am sure your analysis of the 
standing, case or controversy and separation of powers issues presented in these 
measures will be very beneficial to the Subcommittee as we continue our work 
on this legislation. Your efforts on behalf of the subcommittee are greatly appre- 
ciated, and we will include your comments In our final hearing record. 

I am advised that Bob Lembo. Counsel to the Subcommittee, has spoken with 
you about this project and is sending you the materials necessary to direct your 
research efforts. If you need any additional materials or assistance please con- 
tact Mr. Lembo at (202) 225-0406. 

Kind regards, 
Sincerely, 

JAMES R. MANN, 
Chairman, Subcommittee on Criminal Justice. 

SAINT Louis UNIVERSITY, 
Saint Louis, Mo., August 12,1977. 

Hon. JAMES R. MANN, 
Chairman, Subcommittee on CriminalJustice, 
Washington, D.C. 

DEAR CO.XGBESSMAN MANN : I am pleased to give you my views on the special 
prosecutor bills, H.R. 2711 and Title I of S. 555, particularly as to the consti- 
tutionality of those sections which authorize judicial review of actions taken 
by the Attorney General with respect to his application for the appointment of 
the si)ecial prosecutor. 

"33 Ad. L. 2d 929 (D.D.C. 1973). ,   ^^.      „ 
"In that case standing to challenge the constitutionality of the Indo-Chlna War was 

granted to a group of Congressmen by the United States District Court of Appeals for 
the District of Columbia which stated that, "If we, for the moment, assume that defendants 
actions In continuing the hostilities In Indo-Chlnn were or are beyond the authority 
conferred upon them by the Constitution, a declaration to that effect would bear upon 
the duties of plaintiffs to consider whether to impeach defendants, and upon plaintiffs 
quite distinct and different duties to make appropriations to support the hostilities, such 
as raising an army or enacting other civil or criminal legislation. In our view, these 
considerations are sufficient to give plaintiffs a standing to make their complaint. . . . 

"342 U.S. 485 (1952). See dlgseoting opinion of Mr. Justice Frankfurter. Id. at 504. 



I. C0MPABI80N OF H.B. 2711 AND 8. B5B 

Both bills utilize judicial selection of the special prosecutor by a special panel 
of judges upon application of the Attorney General. However, the hills differ In 
the triggering mechanisms for judicial review of the Attorney General's actions. 

Section 501(k) of the House Bill authorizes the Judiciary committees of either 
House, upon application of suflScient numbers of committee members, to seek an 
order in the United States District Court for the District of Columbia command- 
ing the Attorney General to comply with the provisions of the chapter. Most 
commonly, the application would be made when the Attorney General found 
the matter under investigation to be unsubstantiated under § 591(a) or that 
no conflict of Interest existed under 8 591(f). Less Ukely, though permissible 
under the bill, would be an application to command the Attorney General to 
refrain from seeking the appointment of a .'ipecial prosecutor beca"ust> the com- 
mittee members felt the matter was unsubstantiated or no conflict existed. Other 
examples of grounds for applying to the district court include the Attorney 
General refusing to conduct an investigation because information received under 
§ 591(a) was not "specific"; filing an incomplete memorandum with the special 
panel that a matter is unsubstantiated (§ 591(c)) ; refusing to apply for a special 
prosecutor when 60 days have elapsed under § 591(e) ; and falling to notify the 
judiciary committees in writing that he has not made an application for a special 
prosecutor upon their request (§ 591 (j)). 

The various examples mentioned above obviously differ In terms of the range 
of discretion vested by H.R. 2711 In the Attorney General. 

Section .592(e) (3)C) of Title I of S. 555, passed by the Senate on June 27, 1977, 
authorizes the special panel of the court to review, sua sponte, the declssion of 
the Attorney General not to seek apjiointment of a special prosecutor because he 
finds no conflict or appearance of a conflict exists under § 592(e) (1). The court 
may request all materials necessary to make a decision on whether a conflict 
or the appearance of a conflict exists, and can appoint a special prosecutor If the 
court finds that it does. 

The differences between the approaches of the two bills are: 

H.R. 2711 S. 55S 

Who initiates the review process  Members of Confress   Special panel. 
What is reviewed by the court All duties of the Attorney General The Attorney General's decision that 

under the chapter. no conflict exists. 
Court relief  Order to Attorney General to comply Appointment of special prosecutor. 

with act 
Reviewing court  Federal  district court. District of Special panel. 

Columbia. 

II.  CONSTITUTIONAI, QUESTIONS RAISED BT SECTION  619 (k), H.B.  2711 

(A)   standing 
The majority of the majority party members or the majority of all non- 

majority party members of either congressional judiciary committee is granted 
standing to command the Attorney General to comply with the chapter. As 
Professor Archibald Cox put it in recommending this kind of enforcement pro- 
vision in the bill, not every citizen ought to be able to bring a criminal investiga- 
tion into public view by litigation. Yet even though Congress has great power to 
grant standing, there are still Article III limitations on how far Congress can go. 

Most Importantly, persons seeking judicial relief In an Article III court must 
have suffered Injury-in-fact. Cases involving standing or legislators have required 
an infringement on a member's voting power (Coleman v. Miller, 307 U.S. 433 
(1939) (state legislature) ; Kennedy v. Sampson. 511 F.2d 430 (D.C. CIr., 1974)), 
ability to participate in legislative debate {Holtzman v. Sohiesinger, 484 F.2d 
1307 (2d Clr., 1973) (dicta)), or duties in imi>eachment proceedings iifitchelt 
V. Laird, 488 F.2d 611 (D.C, 1973).) Some Courts of Appeals have found injury 
to more generalized duties of congressmen to be sufficient (Mitchell v. Laird, 
supra) while others have required more particularized Injury as otherwise no 
limits could be set (Harrington v. Schlesingcr, .'528 F.2d 455 (4th CIr, 1975) ; 
Holtzman v. Schleainger, supra). Although the above cases, unlike 5 591(k), 
did not involve siieclfic grants of standing by Congress, the trend of the Supreme 
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Court suggests that the more limited view of standing adopted by the Second 
and Fourth Circuits would be followed. See, e.g., Simon v. Eastern Kentucky 
Welfare Rights Organization, Inc. 426 U.S. 26 (1976). 

The Welfare Rights case also emphasized an additional Article III standing 
requirement that the relief sought from the court must remedy the injury. The 
Injury must be connected to the challenged actions by more than "speculative 
Inferences." Assuming the injury incurred by the Attorney General's failure to 
proceed Is that a potentially guilty person Is not prosecuted and convicted, the 
relief granted by the court must remedy that wrong. Since the special prosecutor, 
when appointed, might find the matter unsubstantiated or drop the prosecution 
at some later stage, the remedy under § 591 (k) of ordering the Attorney General 
to proceed may not relieve the Injury. 
(B) Separation of Powers 

The committee has heard much testimony whether judicial appointment of the 
si)ecial prosecutor violates the doctrine of separation of powers. I will address 
the related question, assuming the constitutionality of judicial appointment, can 
a court review executive action preliminarily to the appointment? 

The Supreme Court near the end of the last term articulated a test for deter- 
mining whether a separation of powers problem existed: 

"[I]n determining whether the Act disrupts the proper balance between the 
coordinate branches, the proper inquiry focuses on the extent to which it prevents 
the Elxecutive Branch from accomplishing its constitutionally assigned func- 
tions. . . . Only where the potential for disruption is present must we then 
determine whether that impact is justified by an overriding need to promote 
objectives within the constitutional authority of Congress." Nixon v. Adminis- 
trator of General Services, 97 S.Ct. 2777, 2790 (1977). 

The Court also pointed out that claims of interference with one branch by 
another are less viable where one branch has expressed its agreement with the 
other: "[T]he fact that neither President Ford nor President Carter supports 
appellant's (Nixon's) claim detracts from the weight of his contention that the 
Act impermissibly Intrudes into the executive function and the needs of the 
Executive Branch." Ninon, supra at 2793. Thus, to the extent the executive 
branch supports H.R. 2711, the less force is the argument that the bill works an 
unconstitutional interference with that branch. 

The question raised by §591(k) is whether that section Involves Intrusion 
upon prosecutorial discretion, or whether it is concerned solely with ministerial 
functions of the Attorney General. Several witnesses during earlier considera- 
tion of the special prosecutor bills pointed out the concern of court interference 
with that discretion. William B. Spann, Jr., testifying before this committee on 
H.R. 14476, noted that, "The court would have no power to review discretionary 
prosecutorial decisions as to the merits of a particular case, vi'hether or not it Is 
frivolous or what tactics should be pursued in an investigation or prosecution. 
The courts, of course, cannot Interfere with prosecutorial discretion." 

When the Attorney General makes the decision that a given matter Is un- 
substantiated, he is in effect deciding not to prosecute. Yet under Sec. 591 (k), 
the district court may be asked to find that decision incorrect and, in effect, 
reverse the Attorney General's decision not to proceed with the prosecution. If 
that reading of § 591 (k) is correct, the court would apparently be able to review 
the Attorney General's raw files in order to determine whether he complied with 
the chapter. Such review works a serious intrusion into areas traditionally left to 
the prosecutor's discretion. The Senate, perhaps in recognition of this problem, 
made the Attorney General's decision not to proceed because of insubstantiallty 
fljial, subject only to filing a report of that finding with the court, § 592(b) 1. The 
committee might want to consider adopting its former position, quite similar to 
the current Senate approach, in H.R. 14476, § 594(d) (1). 

ni  CONSTITUTIONAL  QUESTIONS  RAISED BY   {BOS (6) (3),   S.   855 

The approach of S. 555 to reviewing actions of the Attorney General with 
respect to his application for a si)eclal prosecutor, like the earlier house version 
of H.R. 14476, takes the judicial function outside an Article HI case by relating 
the review to the court's Article II appointment power. Separation of powers 
problems remain, though to a lesser extent than under H.R. 2711. Review is 
limited to the situation where the Attorney General might not be able to exercise 



86 

1 of interest, or the appearance thereof. Such rules and regula- 

2 tions may provide that a willful violation of any provision 

3 thereof shall result in removal from office.". 

4 (b) The table of sections for chapter 31 of title 28 of 

5 the United States Code is amended by adding at the end the 

6 following: 

"528. Disqualification of officers and employees of the Department of 
Justice.". 
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95TH CONGRESS 
l8T SESSION H.R.2711 

IN THE HOUSE OF REPRESENTATIVES 

jANtiARr 31,1977 

Mr. HTOK introduced the foUowin;; bill; which was referred to the Committee 
on the Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for the 

appointment of a special prosecutor in appropriate cases, and 
for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SECTION  1. This Act may be cited as the "Special 

5 Prosecutor Act". 

6 SPECIAL rnOSECUTOB 

7 SEC. 2.   (a)   Title 28 of the United States Code is 

8 amended by inserting immediately after chapter 37 the fol- 

9 lowing new chapter: 
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1 SPECIAL PKOSECUTOB 

2 SEC. 2.   (a)   Tide 28 of the United States Code is 

3 amended by inserting immediately after chapter 37  the 

4 following new chapter: 

5 "Chapter 39—SPECIAL PROSECUTOR 

••Sec. 
"691. Appointment. 
"592. Prosci-utorial jurisdiction; authority. 
"593. licniovnl or terniination. 
"594. Final report ; congreiisional oversight. 
"395. Presentations bj- Attorney General and Solicitor (jeneral. 
"596. SjJecial panel of tlie court. 
"597. Termination of effect of chapter. 

6 "§591. Appointment 

7 " (a)  Upon receiving any specific information that any 

8 of the pcrsoas described in subsection  (b)  of this section 

9 has— 

10 " (I) knowingly authorized or engaged in any Fed- 

11 eral criminal art or omission involving the abuse of 

12 Federal olBcc; 

13 "(2) knowingly authorized or engaged in any act 

!•* or omission constituting a violation of any Federal 

1"5 criminal law regulating the financing or conduct of elec- 

IG tlons or election campaigns; or 

1'^ " (3)  violated any Federal criminal law relating to 

^8 the obstruction of justice or perjury, or con.spired to 

!•' violate any such Federal criminal law or to defraud the 

20 United States; 
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j the Attorney (loiioral shall conduct, for a period not to 

2 exceed sixty  days, such preluninary  investigation as  the 

3 Attorney General deems appropriate to ascertain wliether 

4 the matter under investigation is so unsubstantiated that no 

5 further investigation or prosecution is warranted. 

Q " (b) The persons referred to in subsection (a) of this 

7 section are as follows: 

g " (1) The President or Vice President. 

Q " (2) Any individual serving in a position compen- 

10 sated at level I of the Kxecutive Schedule under section 

11 5312 of title 5 of the United Stat«s Code. 

12 "(3) Any mdividual working m the Executive 

33 Office of the President and compensated at a rate not 

14 less than the rate provided for level IV of the Executive 

15 Schedule under section 5315 of title 5 of the United 

19 States Code. 

W " (4)  The Director of the Federal Bureau of In- 

18 vestigation or the Director of Central Intelligence. 

19 " (5) Any mdividual who held any office or position 

20 ,       described in any of paragraplIS (1) through (4) of this 

21 subsection during tlic incumbency of tlie President or 

i& during the period the last preceding President held 

23 office, if such preceding President was of tlie same 

2A political party a.s the incumbent President. 
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1 " (6) A national campaign manager or chairman of 

2 any national campaign conimittco seeking the election 

3 or reelection of the President. 

4 " (7) A Member of Congress (including a Delegate 

5 to ihc Uouse of Representatives or Resident Commis- 

6 sioner in the House of Representatives). 

7 "(c) If the Attorney General finds the matter sabject 

8 to preliminary investigation in accordance with subsection 

9 (a)   of this section is so unsubstantiated that no further 

10 investigation  or  prosecution  is  warranted,   the  Attorney 

11 General shall file a memorandum with the special panel of 

12 the court. Such memorandum shall contain a summary of 

13 the information received and the results of any preliminary 

14 investigation. 

15 "(d) If, after the filing of a memorandum under sub- 

16 section  (c)  of this section, the Attorney General receives 

17 additional specific information about the matter to which 

18 such memorandum related, which information, in the judg- 

19 ment of the Attorney General, warrants further investigation 

20 or prosecution, the Attorney General shall, not later than 

21 tliirty days after receiving such additional information, apply 

22 to the special panel of the court for the appointment of 

23 a special prosecutor. 

24 "(c) If the Attorney General finds the matter subject 

25 to preliminary investigation in accordance with subsection 
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1 (a) of this section warrants further investigation or prosecu- 

2 tion, or if sixty days elapse from the receipt of the informa- 

3 tion and the Attorney General has not yet determined that 

4 the matter is so unsubstantiated that the matter does not 

5 warrant further investigation, then the Attorney General 

6 shall apply to the special panel of the court for the appoint- 

7 ment of a special prosecutor. 

8 "(f) If, in the course of any Federal criminal investiga- 

9 tion, the Attorney General deteraiines that the continuation 

10 of the investigation or of a resulting prosecution or the out- 

11 come of such investigation or prosecution may so directly and 

12 substantially affect the political interests of the President, of 

13 the President's political party, or of the Attorney General as 

^•^ to make it inappropriate in the interest of the administration 

^^ of justice for the Department of Justice to conduct such inves- 

^^ tigation, then the Attorney General shall apply to the special 

^^ panel of the court for the appointment of a special prosecutor. 

18 " ^g) ^uy memorandum or application filed under this 

19 section with the special panel of the court shall not be re- 

20 vealed to any third party without leave of the court. In the 

21 case of any such application, the application shall contain 

22 sufficient information to assist the special panel of the court 

23 to select a special prosecutor and to define that special prose- 

2^ cutor's prosecutorial jurisdiction. 

H4-672 O - 79 - 10 
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1 "(h) Upon the receipt of an application under this sec- 

2 tion, the special panel of the court shall appoint an appropri- 

3 ate special prosecutor and shall inform the Attorney General 

4 and the Congress of, and make public, the name of such 

5 special prosecutor. 

6 "(i) The Attorney General may request that the court 

7 assign new matters to an existing special prosecutor or that 

8 the prosecutorial jurisdiction of such a special prosecutor 

9 he expanded, and the special ])anel of I he court may make 

10 appropriate orders  for such  assignment or expansion.  A 

11 special prosecutor may accept a referral of a matter by the 

12 Attorney General, if the matter relates to a matter within 

13 the prosecutorial jurisdiction established by the special panel 

14 of the court. 

15 "(j)   ^ judiciary committee of either House of the 

16 Congress m«y re(iuest that the Attorney General apply for 

17 the appointment of a siK»cial prosecutor under this section. 

18 Not later than thirty days after the rewiitt of such a request, 

19 the Attorney General shall notif}' the conmiittee making the 

20 request in writing of any action the Attorney General has 

21 tiikeu under this section, and, if no application has been made 

22 to the special panel of the court under tliis section, why such 

23 application wa.s not made. Such written notification shall not 

24 be revealed t« any third party except that the committee 

25 may, either on its own initiative or upon the request of the 
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1 Attorney General, make public such portion or portions of 

2 such notification as will not in the committee's judgment 

3 prejudice the rights of any hidividuiil. 

4 "(k)  Upon application of a niajonty of majoiity l«irty 

5 members or a majority of all non-mnjority-party members 

6 of a judiciary committee of either House of the Congress, the 

7 United States District Court for the District of Columbia 

8 may issue any appropriate order (including an order in the 

9 nature of a writ of mandamus)  commanding the Attorney 

10 General to comply widi any provision of this chapter. 

11 "(1) (1) The Attorney General shall upon the date of 

12 the enactment of this subsection conduct, for a period not to 

13 exceed ninety days, a preliminary investigation into vi'hether 

14 there has been since 1970 improper or illegal conduct on the 

15 part of any Representative or Senator in the Congress of tlio 

16 United States with respect to the receipt or acceptance of any 

17 valuable consideration from representatives of any foreign 

18 government in order to influence legislation or other govem- 

19 ment action. 

20 " (2) The Attorney General, upon the completion of the 

21 ninety-day period referred to in paragraph (1)  of this sub- 

22 section, shall make such findings and take such actions under 

23 this section  (including, if appropriate, applying for die ap- 

24 pointment of a special prosecutor)  with respect to such in- 

25 vestigation as the Attorney General would be required by 



144 

1 this section to take with respect to a prcliminury investigation 

2 undertaken in accordance with subsection (a) of this section. 

3 "§592. Prosecutorial jurisdiction; authority 

4 " (a) Notwithstanding any other provision of law, a 

5 special   prosecutor   appointed   under   this   chapter   shall 

G have, witli respect to all matters in such special prosecu- 

7 tor's prosecutorial jurisdiction established under this chapter 

8 all the investigative and prosecutorial functions and powers 

9 of the Department of Justice, the Attorney General, and any 

10 other oflBcer or employee of the Department of Justice. 

11 " (b)  A special prosecutor appointed under this chapter 

12 shall receive compensation at a per diem rate equal to the 

13 rate of basic pay for level IV of the Executive Schedule 

14 under section 5315 of title 5 of the United States Code. For 

15 the purposes of carrj-ing out the duties of the office of 

16 special prosecutor, such special prosecutor shall have power 

17 to appoint, fix the compensation, and assign the duties of 

18 such employees as such special prosecutor deems necessary 

19 (including investigators, attorneys, and part-time consult- 

20 ants). The positions of all such employees are exempted 

21 from the competitive service. No such employee may be 

22 compensated at a rate exceeding the maximum rate provided 

23 for GS-18 of the General Schedule under section 5332 of title 

24 5 of the United States Code. 

25 " (c) A special prosecutor appointed under this chapter 
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1 may make public from time to time and shall send to tile 

2 Congress at least annually such statements or reports as 

3 such special prosecutor deems appropriate. 

4 "(d) There are authorized to be appropriated for each 

5 fiscal year such sums as may be necessary, to be held by 

6 (he Department of Justice as a contingent fund for the use 

7 of any special prosecutors in the carrying out of this chapter. 

8 "§ 593. Removal or termination 

9 " (a) A special prosecutor appointed under this chapter 

10 may be removed from office, other than by impeachment and 

11 conviction, only by the special panel of the court and only 

12 for extraordinary impropriety, or such incapacitation or other 

13 condition as substantially impairs the performance of such 

1^ special prosecutor's duties. 

1^ "(b) The office of a special prosecutor shall terminate 

1^ upon the submission by such special prosecutor of notifica- 

1^ tion to the Attorney General that the investigation of all 

18 matters within the prosecutorial jurisdiction of such special 

19 prosecutor, and any resulting prosecutions, have been com- 

20 pleted or so suljstantially completed that it would be appro- 

21 priate for the Department of Justice to complete such mat- 

22 ters. No such submission shall be effective to tenninate such 

23 office until after the completion and filing of the report re- 

24 (piired under section 594 of this title. 
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1 " ((•)  The spei'ial panel of the court may, either on 

2 such panel's own motion or upon suggestion of the Attorney 

3 General, terminate the office of special prosecutor at any 

4 tinie, on the grounds that the investigation of all matters 

5 within the prosecutorial jurisdiction of the special prosecutor, 

6 and any resulting prosecutions, have been completed or so 

7 substantially completed that it would be appropriate for the 

8 Department of Justice to complete such matters. 

9 "§594. Final report; congressional oversight 

10 "(a) (1) In addition to any reports made under section 

11 592 of this title, a special prosecutor appointed under this 

12 chapter shall, at the conclusion of such special prosecutor's 

13 duties, submit to the special panel of the court a report under 

14 this section. 

15 "(2) A report under this Section shall set forth fully 

16 and completely a description of the work of the special prose- 

17 cutor, including the disposition of all cases brought, and the 

18 reasons for not prosecuting any matter within the prose- 

19 cutorial jurisdiction of such special prosecutor which was not 

20 prosecuted. The report shall be in sufficient detail to allow 

21 determination of whether the special prosecutor's investiga- 

22 tion was thoroughly and fairly completed. 

23 "(3) The special panel of the court may release to the 

24 Congress, the public, or to any appropriate person, such 

25 portion of a report made under this section as the special 
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1 panel deems appropriate. The special panel of the court shall 

2 make such orders as are appropriate to protect the rights 

3 of any individual named in such report and prevent undue 

4 interference with any pending prosecution. The special panel 

5 of the court may make any portion of a report under this 

6 section available to any uidividual named in such report for 

7 the purposes of recei\'ing within a time limit set by the spc- 

8 cial panel any comments or factual information that such in- 

9 dividual may submit. Such comments and factual informa- 

10 tion, in whole or in part, may in the discretion of such 

H special panel be included as an appendix to such report 

12 " (4)   A special prosecutor, where appropriate, shall 

13 promptly advise the chaurman and ranking minority member 

li of the House committee having jurisdiction over impeach- 

15 ments of any substantial and credible information which such 

16 special prosecutor receives that may constitute grounds for 

1^ an impeachment. Nothing in this chapter shall prevent the 

18 Congress or either House thereof from obtaining information 

19 in tlie course of an impeachment proceeding. 

20 " (h) The appropriate committees of the Congress shall 

21 have oversight jurisdiction with respect to the official con- 

22 duct of any special prosecutor appomted under this chapter, 

23 and such special prosecutor shall have tlie duty to cooperate 

24 with tiie exercise of such oversight jurisdiction. 
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1 "§595. Presentations by Attorney General and Solicitor 

2 General 

3 "Nothing In this chapter shall prevent the making by 

4 the Attorney General or the Solicitor General of a prescu- 

5 tation to any court as to issues of law rused by any case 

6 or appeal. 

7 "§ 596. Special panel of the court 

8 "The special panel of the court to which functions are 

9 given by this chapter is the division established under section 

10 49 of this title. 

11 "§ 597. Termination of effect of chapter 

12 "This chapter shall cease to have effect five years after 

13 the date on which it takes effect, except as to the completion 

•** of then-pending matters, which m the judgment of the special 

1"^ panel of the court requires its continuance in effect, with 

respect to which matters it shall continue in effect until such 

special  panel  deteiinincs   that   such  matters   have   been 

^^ completed.". 

13 (b) The tables of chapters for title 28 of the United 

20 States Code and for part II of such title 28 are each 

'•^1 amended by insertmg immediately after the item relating 

"2 to chapter 37 the following new it«m: 

"89. Special prosecutor." 
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1 ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAIi 

2 PHOSECUTOKS 

3 SEC. 3. (a) Chapter 3 of title 28 of the United States 

4 Code is amended by adding at the end the following new 

5 section: 

6 "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

8 " (a) Beginning with the two-year period commencing 

9 on the date this section takes effect, the chief judge of the 

10 United States Court of Appeals for the District of Columbia 

11 shall assign three persons who are judges or justices for 

12 each successive two-year period to a division of the United 

13 States Court of Appeals for the District of Columl)ia to be 

14 the special panel of the court for the purposes of chapter 39 

15 of this title. 

16 "(b) Except as provided under subsection  (f)  of this 

17 section, assignment to the division established in subsection 

18 (a) of this section shall not be a bar to other judicial assign- 

19 ments during the terms of such division. 

20 " (c) In assigning judges or justices to sit on the divi- 

21 sion established in subsection   (a)   of this section, priority 

22 shall be given to senior retired circuit judges and senior 

23 retired justices. 
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j "(d)   The chief judge of the United States Court of 

2 Appeals for the District of Columhia may make a request 

3 to the Chief Justice of the United States, without presenting 

A a certificate of necessity, to designate and assign, in accord- 

g ance with section 294 of tliis title, retired circuit court judges 

g of another circuit or retired justices to the division established 

rj under subsection (a) of this section. 

g "(e)   Any vacancy in the division established under 

9 subsection  (a)   of this section shall be filled only for the 

10 remainder of the two-j'car period in whidi such vacancy 

11 occurs and in the same manner as initial assigtinients to the 

12 division were made. 

13 " (^)  No judge or justice who as a member of the di- 

24 \'ision established in subsection  (a)  of this section particl- 

15 pated in a function conferred on the division under chapter 

16 39 of this title involving a special prosecutor shall be eligible 

17 to participate in any judicial proceeding involving a matter 

18 which involves such special prosecutor while such special 

19 prosecutor is serving in that office or which involves the 

20 ONcriise of such spcnal prosecutoi-s' official duties, rcganllcss 

21 of whether such special prosecutor is still serving in that 

22 office.". 

23 (b) Tlic table of sections for chapter 3 of title 28 of 

24 the United States Code is amended by adding nt the end 

25 the following item: 

"49. Assigninonf of jiulges lo ilivisioii to appoint sppoial prospcntors.". 
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1 DISQUALIFICATION OF OFFICEBS AND EJIPLOYEES OF TIIB 

2 DEPARTMENT  OF JUSTICE 

3 SEC. 4. (a) Chapter 31 of title 28 of the United States 

4 Code is amended by adding at the end the following: 

5 "§528. Disqualification of officers and employees of the 

6 Department of Justice 

7 "The Attorney General shall promulgate rules and regu- 

8 lations which require any officer or employee of the Depart- 

9 ment of Justice, including a United States attorney or a 

10 mlember of his staff, to disqualify himself from participation 

11 in a particular investigation or prosecution if sudi partici- 

12 pation may result in a personal, financial, or political conflict 

13 of interest, or the appearance thereof. Such rules and regidn- 

1* tions may provide that a willful violation of any provision 

15 thereof shall result in removal from office.". 

16 / (b) The table of sections for chapter 31 of title 28 of 

1"^ the United States Code is amended by adding at the end the 

18 following: 

"528. Disquftlificntioii of offinrs and employees of tlie Depnrtmont of 
Justice.". 
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95TU CONGRESS 
IsT SESSION RR.8412 

m THE HOUSE OF REPRESENTATIVES 

JULY 19,1977 

Mr. EVANS of Delaware introduced the following bill; which was refcri'ed to 
the Coiiimiltee on I he Judiciaiy 

A BILL 
To require the President to appoint a Special Prosecutor to 

investigate and prosecute acts by agents of foreign govern- 

ments to influence elected and nonelected officials and 

employees of the United States. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Stales of America in Congress assembled, 

3 That this Act may be cited as the "Congressional Integrity 

4 Act of 1977". 

5 SEC. 2. The President shall, within thirty days of enact- 

6 ment of this Act, cause to be appointed a special prosecutor 

7 to serve in the Department of Justice. 

8 SEC. 3. The Special Prosecutor shall investigate, prepare, 

9 and conduct prosecutions with respect to acts by agents of 

1 
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1 foreign governments designed to buy influence for such gov- 

2 emments from elected officials and employees of the United 

3 States by providing to such officials and employees money, 

4 gifts, free ti'ips, and other matters of value. 

5 SEC. 4. (a) Notwithstanding any other provision of law, 

g a Special Prosecutor appointed under this Act shall have, 

7 with respect to all matters in such Special Prosecutor's proso- 

8 cutorial jurisdiction established under this Act, full power, 

9 and independent authority— 

10 (1) to conduct proceedings before grand juries and 

11 other investigations; 

12 (2) to participate in court proceedings and engage 

13 in any litigation, including civil and crimuial matters, afi 

14 he deems necessary; 

15 (3) to appeal any decision of a court in any case 

IG or proceeding in which such Special Prosecutor partici- 

17 pates in an official capacity; 

IS (4)  to review all documentary evidence available 

19 from any source; 

20 (5) to detennine whether to contest the assertion 

•j, 1 of any testimonial privilege; 

22 (6) to receive appropriate national security clear- 

23 ances and, if necessary, contest in court, including, where 

24 appropriate, participation in m camera proceedings, any 
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1 daim of privilege or attempt to withhold evidence on 

2 grounds of national security; 

3 (7) to make applications to any Federal court for 

4 a grant of immunity to any witness, consistent with ap- 

§ plicable statutory requirements, or for warrants, sul>- 

g penas, or other court orders, and, for purposes of sections 

7 6003, 6004, and 6005 of title 18, a special prosecutor 

8 may exercise the authority vested in a United States at- 

9 tomey or the Attorney General; 

10 (8) to inspect, obtain, or use the original or a copy 

11 of any tax return, in accordance with the applicat^Ie stat- 

12 ntes and regnlations, and for purposes of section 6103 

13 of title 26, and the regulations issued thereunder, a spe- 

14 cial prosecutor may exercise the powers vested in a 

15 United States attorney or the Attorney General; 

16 (9)   to initiate and conduct prosecutions in any 

17 conrt of competent jurisdiction, frame and sign indict- 

18 mcnts, file informations, and handle all aspects of any 

19 case in the name of the United States; and 

20 (10) to exercise all other investigative and prosecu' 

21 tonal functions and powers of the Department of Justice, 

22 the Attorney General, and any other officer or employee 

28 of the Department of Justice, except that the Attorney 

24 General shall exercise direction or control as to those 
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1 matters that specifically require the Attorney General's 

2 personal action under section 2516 of title 18. 

8 (b) A. Special Prosecutor appointed under this chapter 

4 shall receive compensation at a per diem rate equal to the 

5 rate of basic pay for level IV of the Executive Schedule 

6 under section 5315 of title 5. 

7 (c)   For the purposes of carrying out the duties of 

8 the office of Special Prosecutor, a Special Prosecutor shall 

9 have power to appoint, fix the compensation, and assign the 

10 duties of such employees as such Special Prosecutor deems 

11 necessary (including investigators, attorneys, and part-time 

12 consultants). The positions of all such employees are ex- 

13 empted from the competitive service. No such employee may 

14 be compensated at a rate exceeding the maximum rate pro- 

15 vided for OS-18 of the General Schedule under section 5332 

16 of title 5, 

17 (d) If requested by a Special Prosecutor, the Depart- 

18 ment of Justice shall provide to such Special Prosecutor 

19 assistance which shall include full access to any records, files, 

20 or other materials relevant to matters within his prosecutorial 

21 jurisdiction, and providing to such Special Prosecutor the re- 

22 sources and personnel required to perform such special pros- 

23 ecu tor's duties. 

24 (e) A Special Prosecutor may ask the Attorney General 

25 or the division of the court to refer matters related to the 
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1 Special Prosecutor's prosecutonal jurisdiction. A special pros- 

2 ecutor may accept referral of a matter by the Attorney Gen- 

3 eral, if the matter relates to a matter within such special 

4 prosecutor's prosecutorial jurisdiction as established by the 

5 division of the court. If such a referral is accepted, the Special 

6 Prosecutor shall notify the division of the court. 

7 (f) To the maximum extent practicable, a special pros- 

8 ecutor shall comply with the written policies of the Depart- 

9 ment of Justice respecting enforcement of the criminal laws 

10 which have been promulgated prior to the special prose- 

11 cutor's appointment. 

•12 SBO. 5. There are authorized to be appropriated such 

13 sums as may be necessary to carry out the provisions of this 

14 Act. 
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95TH CONGRESS 
1ST SESSION H. R. 8466 

IN THE HOUSE OF EEPRESENTATIVES 

JixT 21,1977 

Mr. LEACH (for liimself and Mr. COUCORAN of Illinois) introduced the follow- 
ing bill ; which was referred to the Coniniittce on the Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for the 

appointment of a special prosecutor to investigate alleged 

improper foreign influence in the Federal Government. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SECTION 1. This Act may be cited as the "Improper 

5 Foreign Influence Special Prosecutor Act of 1977". 

6 SPECIAL PKOSECUTOU 

7 SEC 2.   (a)   Title 28 of the United States Code is 

8 amended by inserting immediately after chapter 37 the fol- 

9 lowing new chapter: 

1 

«4-»1S O - 7» - U 
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1 "Chapter 38—IMPROPER FOREIGN INFLUENCE 

2 SPECIAL PROSECUTOR 

••Sec. 
"581. Appointment. 
"58'2. General pi-osocutoiial jurisdiction; anthority. 
"58;!. Scope of mandated investigation. 
".">84. Kemoval or tcriniuntion. 
'•j8.'i. Final irimil; con}rres.sional oversight. 
".')86. I'rcM'ntutinns liy -Vlloriiey General and Solicitor General. 
'"587. Special panel of the court. 
''o88. Effective date, termination of effect of cliapter. 

3 "§ 581. Appointment 

4 "The Attorney General shall, within fifteen days of the 

5 effective date of this Act, apply to the special panel of the 

t) court for the appointment of a special prosecutor to act pur- 

7   suant to the provisions of this Act. 

S "§582. General prosecutorial jurisdiction; authority 

9 " (a)  Notwithstanding any other provision of law, the 

10 special prosecutor appointed under this chapter shall have, 

11 with respect to nil matters  in  such  special  prosecutor's 

12 prosecutorial jurisdiction established under this chapter all 

i;^> the investigative and prosecutorial functions and powers of 

1+ the Department of Justice, the Attorney General, and any 

'•"> otiicr ofTiccr or employee of the Department of Justice. 

16 " (b) The special prosecutor appointed under this chap- 

17 ter shall receive compensation at a per diem rate equal to the 

18 rate of basic pay for level IV of the Executive Schedule 

IP under section 5315 of title 5 of the United States Code. For 

20 the purposes of carrying out the duties of the office of 
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1 special prosecutor, such special prosecutor shall have power 

2 to appoint, fix the compensation, and assign the duties of 

3 such employees as such special prosecutor deems necessary 

4 (including hivestigators, attorneys, and part-time consult- 

5 ants). The positions of all such employees are exempted 

6 from the competitive service. No such employee may be 

7 compensated at a rate exceedmg the maximum rate provided 

8 for GS-18 of the General Schedule under section 5332 of 

9 title 5 of tlie United States Code. 

10 " (c) The special prosecutor appointed under this chap- 

11 ter may make public from time to time and shall send to 

12 the Congress at least annually such statements or reports as 

13 such special prosecutor deems appropriate. 

34 "(d) There are authorized to be appropriated for each 

15 fiscal year such sums as may be necessary, to be held by 

16 the Department of Justice as a contingent fund for the use 

17 of any special prosecutors in the carrying out of this chapter. 

18 "§ 583. Scope of mandated investigation 

19 " (a) The special prosecutor is charged with investJgat- 

20 ing substantive allegations that any of the persons described 

21 in subsection (b) of this section has— 

22 " (1) knowingly authorized or engaged in any Fed- 

23 eral criminal act or omission involving Federal office; 

24 " (2) knowingly authorized or engaged in any act 

25 or omission constituting a violation of any Federal crim- 
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1 inal law regulating finance or conduct of elections or 

2 election campaigns; or 

3 " (3) violated any Federal criminal law relating to 

4 the obstruction of justice or perjury, or conspired to vio- 

5 late any such Federal criminal law or to defraud the 

6 United States; 

7 where such action, omission, or authorization relates to an 

8 attempt by a foreign government or a foreign national, or an 

9 agent of either, to influence the operation of the Government 

10 of the United States. Such investigation shall include but 

11 not be limited to an investigation of the activities of the 

12 Government of the Kepublic of Korea, its nationals and 

13 agents. 

1-t "(b) The persons referred to in subsection (a) of this 

15 section are as follows: 

16 "(1) any elected oflScial of the Federal Govem- 

17 ment; 

18 " (2) any appointed official of the Federal Govem- 

19 ment; 

20 " (3) any employee of the Federal Government; 

21 " (4)  any individual who held any office or position 

22 described in any of paragraphs (1) through (3) of this 

23 subsection at any time, unless— - . 

24 " (A) such individual is immune from prosecu- 
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1 (ion as a result of the applicable statute of limita- 

2- ' tions, and 

3 " (B) an investigation of such individual would 

4 not contribute significantly to other ongoing investi- 

5 gations in the opinion of the special prosecutor; 

6 " (5)   any individual  who,  even though not an 

7 elected official, appointee, or employee of the Federal 

8 Government, the prosecutor has reason to believe has 

9 engaged in a conspiracy with an individual or individuals 

10 included in paragraphs  (1)  through  (4)  where such 

11 conspiracy is within the scope of subsection (a) of this 

12 section. 

13 "§584. Removal or termination 

14 " (a) The special prosecutor appointed under this chap- 

15 ter may be removed from office, other than by impeachment. 

16 and conviction, only by the special panel of the court and 

17 only for extraordinary impropriety, or such incapacitation or 

18 other condition as substantially impairs the performance of 

19 such special prosecutor's duties. 

20 " (b) The office of the special prosecutor shall terminate 

21 upon the submission by such special prosecutor of notifica- 

22 tion to the Attorney General that the investigation of all 

23 matters within the prosecutorial jurisdiction of such special 

24 prosecutor, and any resulting prosecutions, have been.com-. 
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1 pleted or so substantially completed that it would be apj)ro- 

2 priate for the Department of Justice to complete such mat- 

3 ters. No such submission shall be eflective to temiinate such 

4 office until after the completion and filing of the report re- 

5 quired under section 585 of this title. 

6 "§585. Final report; congressional oversight 

7 " (a) (1) In addition to any reports made under section 

8 582 oif this title the special prosecutor appointed under this 

9 chapter shall, at the conclusion of such special prosecutor's 

10 duties, submit to the special panel of the court a report under 

11 thfs section. 

12 "(2)  A report under this section shall set forth fully 

13 and completely a description of the work of the special prose- 

14 cutor, including the disposition of all cnscs brought, and the 

15 reasons for not prosecuting any matter within the prose- 

16 cutorial jurisdiction of such special prosecutor which was not 

n prosccu(< i. The report shall be in sufficient detail to allow- 

18 determination of whether the special prosecutor's mvestiga- 

19 tion was thoroughly and fairlj' completed. 

20 " (3) The special panel of the court may release to the 

21 Congress, the public, or to any appropriate person, such 

22 portion of a report made under this section as the special 

23 panel deems appropriate. Tlie special panel of the court shall' 

24 make such orders as are appropriate to protect the rights 

25 of any individual named b such report and prevent undue 
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1 interference with any pending prosecution. The special panel 

2 of the court may make any portion of a report under this 

3 section available to any individual named in such report for 

4 the purposes of receiving within a time limit set by the spe- 

5 cial panel any comments or factual information that such in- 

6 dividual may submit. Such comments and factual informa- 

7 tion, in whole or in part, may in the discretion of such 

8 special panel be included as an appendix to such report. 

9 " (4)  The special prosecutor, where appropriate, shall 

10 promptly advise the chairman and ranking minority member 

11 of the House committee having jurisdiction over impeach- 

12 ments of any substantial and credible information which such 

13 special prosecutor receives that may constitute grounds for 

14 an impeachment. Nothing in this chapter shall prevent the 

15 Congress or either House thereof from obtaining uiformation 

16 in the course of an impeachment proceeding. 

17 "(b) The appropriate committees of the Congress shall 

18 have oversight jurisdiction with respect to the official con- 

19 duct of the special prosecutor appointed under this chapter, 

20 and such special prosecutor shall have the duty to cooperate 

21 with the exercise of such oversight jurisdiction. 

22 "§ 586. Presentations by Attorney General and Solicitor 

23 General 

24 "Nothing in this chapter shall prevent the making by 

25 the Attorney General or the Solicitor General of a presen- 
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1 tation to any court as to issues of law raised by any case 

2 or appeal. 

3 "§ 587. Special panel of the court 

4 " (a)  The chief judge of the United States Court of 

5 Appeals for the District of Columbia shall assign three per- 

6 sons who are judges of the United States Court of Appeals 

7 for the District of Columbia to be the special panel of the 

8 court for the purposes of section 581 of this Act. 

9 " (b) No judge who served as a member of this special 

10 panel for the appomtment of the special prosecutor under 

11 this Act shall be eligible to participate in any judicial pro- 

12 ceedings involving a matter which involves such special 

13 prosecutor while such special prosecutor is serving pursuant 

14 to this Act 

15 " (c)  The special panel shall be constituted until such 

16 time as the Office of Special Prosecutor is terminated pur- 

17 suant to either subsection (b) or (c) of section 584 of this 

18 Act. 

19 "§ 588. Effective date, termination of effect of chapter 

20 "This chapter shall take effect September 1, 1977, and 

21 shall cease to have effect upon termination of the Office of 

22 Special Prosecutor under either subsection (b) or (o)  of 

23 section 584, 
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95x11 CONGRESS 
iBT SESSION R R. 8536 

IN THE HOUSE OF REPRESENTATIVES 

JULY 26,1977 

Mr. EVANS of Delaware (for himself, Mr. BADIIAM, Mr. CORCORAN of Illinois, 
Mr. DoRNAN, Mr. EowAnns of Oklahoma, Mr. KEMP, Mr. KINDNESS, Mr. 
MARRIOTT, Mr. QUAYLE, Mr. SAWYER, Mr. STEERS, Mr. STANGELAND, and 
Mr. WAI.KEB) introduced the following bill; which was referred to the 
Committee on the Judiciary 

A BILL 
To require the President to appoint a special prosecutor to 

investigate and prosecute acts by agents of foreign govern- 

ments to influence elected and nonelected officials and em- 

ployees of the United States. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Congressional Integrity 

4 Act of 1977". ••; 

5 SEC. 2. The President shall, within thirty days of enact- 

6 ment of this Act, cause to be appointed a special prosecutor 

7 to serve in the Department of Justice. 

8 SEC. 3. The special prosecutor shall investigate, prepare, 

I 
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1 and conduct prosecutions \pith respect to acts by agents of 

2 foreign governments designed to buy influence for such gov- 

3 emments from elected officials and employees of the United 

4 States by providing to such officials and employees money, 

5 gifts, free trips, and other matters of value. 

6 SEC. 4.   (a)   Notwithstanding any other provision of 

7 law, a special prosecutor appointed under this Act shall have, 

8. with respect to all matters m such special prosecutor's prose- 

9 cutorial jurisdiction established under this Act, full power, 

10 and independent authority— 

11 (1) '0 conduct proceedings before grand juries and 

12 other investigations; 

13 (2) to participate in court proceedings and engage 

W in any litigation, mcludiug civil and crnninal nialtcrs, 

3fi as he deems necessary; 

18 (3)  to appeal any decision of a court in any case 

1'' or proceeding in which such special prosecutor par- 

18 ticipates in an official capacity; 

19 (4)  to review all documentary evidence available 

20 from any source; 

21 (5)  to detennine whether to contest the assertion 

22 of any testimonial privilege; 

23 (6)  to receive appropriate national security clear- 

ances and, if necessary, contest in court, including, where 24 
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1 appropriate, participation in in camera proceedings, any 

2 claim of privilege or attempt to withhold evidence on 

3 groundsof national security; 

4 C^)   to make apphcutious to any Federal court for 

5 a grant of imnuuiity to any witness, consistent with ap- 

6 plic^ible statutory requirements, or for warrants, sub- 

7 penas, or other court orders, and for purposes of sections 

8 6003, 6004, and 6005, of title 18, a special prosecutor 

9 may exercise the authority vested in a United States 

10 attorney or the Attorney General; 

11 (8) to inspect, obtain, or use the origimil or a copy 

12 of any tax return, in accordance with the apphcablo 

13 statutes and regulations,  and for purposes of section 

14 6103 of title 26, and the regulations issued thereunder, 

15 a special prosecutor may exercise the powers vested in 

16 a United States attorney or the Attorney General; 

17 (9)   to initiate and conduct prosecutions in any 

18 court of competent jurisdiction, frame and sign Indlct- 

19 ments, file Informations, and handle all aspects of any 

20 case in the name of the United States; and 

21 (10) to exercise all other investigative and prosecu- 

22 torial functions and powers of the Department of Justice, 

23 the Attorney General, and any other ofTicer or employee 

24 of the Department of Justice, except that the Attorney 
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j General shall exercise direction or control as to those 

2^ matters that specifically require the Attorney General's 

8 personal action under section 2516 of title 18. 

4 (b) A special prosecutor appointed under this chapter 

5 shall receive compensation at a per diem rate equal to the 

6 rate of basic pay for level IV of the Executive Schedule 

7 under section 5315 of title 5. 

8 {c)   For the purposes of carrying out the duties of 

9 the office of special prosecutor, a special prosecutor shall 

10 have power to appoint, fix the compensation, and assign the 

11 duties of such employees as such special prosecutor deems 

12 necessary (including investigatoi-s, attorneys, and part-time 

13 consultants). The positions of all such employees are ex- 

14 empted from the competitive service. No such employee may 

15 be compensated at a rate exceeding the maximum rate pro- 

16 vided for GS-18 of the General Schedule under section 5332 

17 of title 5. 

18 (d)  If requested by a special prosecutor, the Depart- 

19 ment of Justice shall provide to such special prosecutor assist- 

20 ance which shall include full access to any records, files, or 

21 other materials relevant to matters within his prosecutorial 

22 jurisdiction, and providing to such special prosecutor the re- 

23 sources and personnel required to perform such special pros- 

24 eoutor's duties. 
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1 (e) A. special prosecutor may ask the Attorney General 

2 or the division of the court to refer matters related to the 

3 special prosecutor's prosecutorial jurisdiction. A special pros- 

4 ecutor may accept referral of a matter by the Attorney Gen- 

5 eral, if the matter relates to a matter within such special 

6 prosecutor's prosecutorial jurisdiction as established by the 

7 division of the court. If such a referral is accepted, the special 

8 prosecutor shall notify the division of the court. 

9 (0 To the maximum extent practicable, a special prose- 

10 cutor shall comply with the written policies of the Depart- 

11 ment of Justice respecting enforcement of the criminal laws 

12 which have been promulgated prior to the special prosecu- 

13 tor's appointment. 

1* SEC. 5. There are authorized to be appropriated such 

15 sums as may be necessary to carry out the provisions of this 

16 Act. 
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IN THE HOUSE OF REPRESENTATIVES 

OcTODER 20,1977 

Mr. MANN (for himself, Ms. HOLTZMAN, Mr. GuDOEit, Mr. EVANS of Georgia, 
Mr. HYDE, Mr. DRIXAN, and Mr. MAZZOLI) introduced tlic following bill; 
which was referi-cd to the Comniittpc on tlie Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for the 

appointment of a special prosecutor in appropriate cases, 

and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

8 SnOBT TITLE 

4 SECTIOK 1. This Act may be cited as tiie "Special 

5 Prosecutor Act of 1977". 

6 SPECIAL PEOSBCTJTOR 

7 SEC. 2.   (a)   Title 28 of the United States Code is 

8 amended by inserting immedia'tely after chapter 37 the fol- 

9 lowing new chap ter: 

I 
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1 "Chapter 39.—SPECIAL PROSECUTOR 

'Bte. 
"591. Applicability of provisions of this chapter. 
"592. Determination whether to apply for appointment of a special prose- 

cutor. 
"593. Duties of the division of the court. 
"594. Authority and duties of a special prosecutor. 
"595. Reporting and congressional oversight. 
"596. Removal of a special prosecutor; termination of office. 
"597. Relationship with Department of Justice. 
"598. Termination of effect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

3 " (a) The Attorney General shall conduct an investigar- 

4 tion pursuant to the provisions of this chapter whenever 

5 the Attorney General receives specific information that any 

6 of the persons described in subsection  (b)  of this section 

7 has— 

8 "(1)   violated any Federal criminal law involv- 

9 ing the abuse of Federal office; 

10 "(2)  violated any Federal criminal law regolat- 

11 ing the financing or conduct of elections or election 

12 campaigns; or 

18 "(3)  violated any Federal criminal law relating 

^*. to the obstruction of justice or perjury, or conspired 

^ to violate any such Federal criminal law or to defraud 

M the United States. 

1'' "(b) The persons referred to in subsection (a) of this 

section are— 18 
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.1 "(1) the President and Vice President; 

2 "(2)  any individual serving in a position listed 

3 in section 5312 of title 5; 

4 "(3)   any individual  working  in the Executive 

5 OflRce of the President and compensated at a rate not 

6 less than the rate provided for level IV of the Executive 

7 Schedule under section 5315 of title 5; 

8 " (4) any individual working in the Department of 

9 Justice and compensated at a rate not less dian the rate 

10 provided for level III of the Executive Schedule under 

11 section 5314 of title 5; any assistant attorney general; 

12 the Director of Central Intelligence; the Deputy Director 

13 of Central Intelligence; and the Commissioner of Internal 

" Revenue; 

^ " {5) any individual who held any office or position 

^® described in any of paragraphs (1) through (4) of this 

^" subsection during the incumbency of the President or 

during the period the last preceding President held of- 

fice, if such preceding President was of the same political 

*" party as the incumbent President; and 

**• " (6) a national campaign manager or chairman of 

any national campaign committee seeking the election or 

reelection of the President. 

18 

19 

22 
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1 "§ 592. Determination whether to apply for appointment of 

2 a special prosecutor 

3 " (a)  The Attoraey General, upon receiving specific 

4 information that any of the persons described in section 591 

5 (b) of this title has engaged in conduct described in section 

6 591 (a) of this title, shall conduct, for a period not to exceed 

7 sixty days, such preliminary investigation of the matter as 

8 the Attorney General deems appropriate. 

9 "(b) (1) If the Attorney General, upon completion of 

10 the prcliminar}' investigation, finds that the matter is so 

11 unsubstantiated that no further investigation or prosecution 

12 is warranted, the Attorney General shall so notify the divi- 

13 sion of the court specified in section 593 (a)   of this title, 

14 and the division of the court shall have no power to appoint 

15 a special prosecutor. 

16 "(2)  Such notification shall be by memorandum con- 

17 taining a summary of the information received and a sum- 

18 mary of the results of any preliminary investigation. 

19 "(3)  Such memorandum shall not be revealed to jBiy 

20 third party without leave of tlie division of the court 

21 "(c) (1) If the Attorney General, upon completion of 

22 the preliminary investigation, finds that the matter warrants 

2.1 further investigation or prosecution, or if sixty days elapse 

24 from die receipt of the information without a determination 
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1 by the Attorney General that the matter is so unsubstantiated 

2 as not to warrant further investigation or prosecution, then 

3 the Attorney General shall apply  to the division of the 

4 court for the appointment of a special prosecutor. 

5 " (2) If- 

6 " (A.) after the filing of a memorandum under sub- 

7 section   (b)   of  this  section,   the   Attorney   General 

8 receives additional specific information about the matr 

9 ter to which such memorandum related; and 

10 " (B)  the Attorney General determines, after such 

11 additional investigation as the Attorney General deems 

12 appropriate,   that  such  information   warrants   further 

13 investigation or prosecution; 

11 then the Attorney General shall, not later than sixty days 

1"^ after receiving such additional information, apply  to the 

1^ division  of  the  court for  the  appointment  of  a  special 

•^^ prosecutor. 

IS " (3) If, in the course of any Federal criminal iuvesti- 

19 gation, the Attorney General determines that the continua- 

20 tion of the investigation or that any resulting prosecution may 

21 so directly and substantially affect the political or personal 

22 mterests of the President or the Attorney General or the in- 

23 terests of the President's political party as to make it in- 

24 appropriate in the interest of the administration of justice 
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1 for the Department of Justice to conduct such investigation, 

2 then the Attorney General shall apply to the division of th« 

3 court for the appomtment of a special prosecutor. 

4 "(d) (1) Any application under this chapter shall con- 

5 tain sufiicient information to assist the division of the court 

6 to select a special prosecutor and to define that special 

7 prosecutor's prosecutorial jurisdiction. 

8 " (2)    No   application   under   tliis   chapter   shall   be 

9 revealed to any third party without leave of the division of 

10 the court. 

11 "(o)  The Attorney General may ask a special prose- 

12 cutor to accept referral of a matter that relates to a matter 

13 within that special prosecutor's prosecutorial jurisdiction. 

14 "§ 593. Duties of the division of the court 

15 " (a) The division of the court to which this chapter re- 

16 fers is the division established under section 49 of this title. 

17 " (b) Upon receipt of an application under section 592 

18 (c) of this title, the division of the court shall appoint an 

19 appropriate special prosecutor and shall define that special 

20 prosecutor's prosecutorial jurisdiction. A special prosecutor's 

21 identity and prosecutorial jurisdiction shall be made public 

22 upon request of the Attorney General or upon a determina- 

23 tion of the division of the court that disclosure of the identity 

24 and prosecutorial jurisdiction of such special prosecutor 

25 would be in the best interests of justice. 
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1 " (c)   The division of the court, upon request of the 

2 Attorney General which may ho incorporated in an applica- 

3 tion under this chapter, may expand the prosecutorial juris- 

4 diction of an existing special prosecutor, and such expansion 

5 may be in lieu of the appointment of an additional special 

6 prosecutor. 

7 "(d) The division of the court may not appoint as a 

8 special prosecutor any person who holds any office of profit 

9 or trust under the United States. 

10 "(e)  K a vacancy in office arises by reason of the 

11 resignation or death of a special prosecutor, the division of 

12 the court may appoint a special prosecutor to complete the 

13 work of the special prosecutor whose resignation or death 

14 caused the vacancy. If a vacancy in office arises by reason of 

15 the removal of a special prosecutor, the division of the court 

16 may appoint an acting special prosecutor to serve until any 

17 judicial review of such removal is completed. Upon the com- 

18 pletion of such judicial review, the division of the court shall 

19 take appropriate action. 

20 "§ 594. Authority and duties of a special prosecutor 

21 "(a)  Notwithstanding any other provision of law, a 

22 special prosecutor appointed under this chapter shall have, 

23 with respect to all matters in such special prosecutor's prose- 

24 Gutorial jurisdiction established under this chapter, full power 

25 and independent authority to exercise all investigative and 



197 

8 

1 prosecutorial functions and powers of the Department of 

2 Justice, the Attorney General, and any other officer or 

3 employee of the Department of Justice, except that the 

4 Attorney General shall exercise direction or control as to 

5 those matters that specifically require the Attorney General's 

6 personal action under section 2516 of tide 18. 

7 "(b) A special prosecutor appointed under this chapter 

8 shall receive compensation at a per diem rate equal to the 

9 rate of basic pay for level IV of the Executive Schedule 

10 under section 5315 of title 5. 

11 " (c) For the purposes of carrying out the duties of 

12 the office of spedal prosecutor, a special prosecutor shall 

13 have power to appoint, fix the compensation, and assign the 

14 duties of such employees as such special prosecutor deems 

15 necessary (including investigators, attorneys, and part-time 

16 consultants), The positions of all such employees are ei- 

17 empted from the competitive service. No such employee may 

18 be compensated at a rate exceeding the maximum rate pro- 

19 vided for Q&-18 of the General Schedule under section 5332 

20 of title 5. 

21 "(d) A special prosecutor may request assistance from 

22 the Department of Justice, and the Department of Justice 

23 shall provide that assistance, which may include access to 

24 any records, files, or other materials relevant to matters 

25 within such special prosecutor's prosecutorial jurisdiction, 
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1 and the use of the resources and personnel necessary to per- 

2 form such special prosecutor's duties. 

8 "(e)   A special prosecutor may accept referral of a 

4 matter by the Attorney General, if the matter relates to a 

5 matter within the prosecutorial jurisdiction established bj' 

6 the division of the court. 

7 "§ 595. Reporting and congressional oversight 

8 " (a)  A special prosecutor appointed under this chap- 

9 ter may make public from time to time, and shall send to 

10 the Congress at least annually, statements or reports on 

11 the activities of such special prosecutor. These statements 

12 and reports shall contain such information as that special 

13 prosecutor deems appropriate. 

14 "(b) (1) In addition to any reports made under sub- 

15 section (a) of this section, and before the termination of a 

16 special prosecutor's office under section 59()(b) of this title, 

1'^ such special prosecutor shall submit to the division of the 

18 court n report under this subsection. 

19 "(2)   A report under this subsection shall set forth 

20 fully and completely a description of the work of the special 

21 prosecutor, including the disposition of all cases brought, 

22 and the reasons for not prosecuting any matter withm the 

23 prosecutorial jurisdiction of such special prosecutor which 

24 was not prosecuted. 

25 " (3) The division of the court may release to the Con- 
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1 gress, the public, or to any appropriate person, such portions 

2 of a report made under this subsection as the division deems 

3 appropriate. The division of the court shall make such orders 

4 as are appropriate to protect the rights of any individual 

5 named in such report and to prevent undue interference with 

6 any pending prosecution. The division of the court may make 

7 any portion of a report under this section available to any in- 

8 dividual named in such report for the purposes of receiving 

9 within a time limit set by the division of the court any com- 

10 ments or factual information that such individual may sub- 

11 mit. Such comments and factual information, in whole or in 

12 part, may in the discretion of such division be included as 

13 an appendix to such report. 

14 " (c)   A special prosecutor shall promptly advise the 

15 House of Representatives of any substantial and credible in- 

16 formation which such special prosecutor receives that may 

17 constitute grounds for an impeachment. Nothing in this chap- 

18 ter or section 49 of this title shall prevent the Congress or 

19 cither House thereof from obtaining information in the course 

20 t)f an impeachment proceeding. 

21 "(d) The appropriate committees of the Congress shall 

22 have oversight jurisdiction with respect to the official con- 

23 duct of any special prosecutor appointed under this chapter, 

24 and such special prosecutor shall have the duty to cooperate 

25 with the exercise of such oversight jurisdiction. 
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1 " (e)  A majority of majority party members or a ma- 

2 jority of all nonmajority party members of a judiciary com- 

3 mittee of either House of the Congress may request in writ- 

4 ing that the Attorney General apply for the appointment of 

5 a special prosecutor under this chapter. Not later than thirty 

6 days after the receipt of such a request, the Attorney General 

7 shall provide written notification of any action the Attorney 

8 General has taken under this chapter in response to such 

9 request and, if no application has been made to the division 

10 of the court, why such application was not made. Such writ- 

11 ten notification shall be provided to the committee on whicli 

12 the persons making the request serve, and shall not be 

13 revealed to any third party, except that the committee may, 

14 either on its own initiative or upon the request of the At- 

15 tomey General, make public such portion or portions of such 

IG notification as will not in the committee's judgment prejudice 

17 the rights of any individual. 

18 "§596. Removal of a special prosecutor; termination of 

19 office 

20 "(a) (1)   A special prosecutor appointed under this 

21 chapter may be removed from office, other than by im- 

22 peachment and conviction, only by the personal action of 

23 the Attorney General and only for extraordinary impropri- 

24 ety, physical  disability, mental  incapacity,  or any other 
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1 condition tliat substantially irapaire the i)erformam;c of such 

2 special prosecutor's duties. 

3 " (2) If a special prosecutor is removed from office, the 

4 Attorney General shall promptly submit to the division of 

5 the court and the judiciary committees of the Senate and 

6 the House of l{e])resentatives a report specifying the facts 

7 found and the ultimate grounds for such removal. The com- 

8 mittees shall make available to the public such report, except 

9 that each committee may, if necessary to avoid prejudicing 

10 the interests of the United States or of any individual, delete 

11 or postpone publishing any or all of the rei)ort. The division 

12 of tlic court may release any or all of such report in the same 

13 manner as a report released under section 525 (b) (3) of this 

14 title and under the same limitations as apply to the release 

15 of a report under that section. 

16 "(3) A special prosecutor so removed may obtain ju- 

17 dicial review of the removal in a civil action conunenced be- 

18 fore the division of the court and, if such removal was ba-sed 

19 on error of law or fact, may obtain reinstatement or other 

20 appropriate relief. The division of tlie court shall cause such 

21 an action to be in every way expedited. 

22 " (b) (1) An oflBce of special prosecutor shall terminate 

23 when   (A)   the  special  prosecutor notifies  the  Attorney 

24 (ieneral that the investigation of all inattei-s within the prose- 

25 cutorial jurisdiction of such special prosecutor or accepted by 
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1 such special prosecutor under section 594 (e) of this title, and 

2 any resulting prosecutions, have been completed or so sub- 

3 stantially completed that it would be appropriate for the 

4 Department of Justice to complete such investigations and 

5 prosecutions and  (B)  the special prosecutor files a report 

6 in full compliance with section 595 (b)  of this tide. 

7 " (2) The division of the court, either on its own motion 

8 or upon suggestion of the Attorney General, may terminate 

9 an ofiice of special prosecutor at any time, on the ground 

10 that the investigation of all matters within the prosecutorial 

11 jurisdiction of the special prosecutor or accepted by such 

12 special prosecutor under section 594 (e), and any resulting 

13 prosecutions, have been completed or so substantially com- 

14 pleted that it would be appropriate for the Department of 

15 Justice to complete such investigations and prosecutions. 

16 "§ 597. Relationship with Department of Justice 

1"^ "(a)  Whenever a matter is in the prosecutorial juris- 

18 diction of a special prosecutor or has been accepted by a 

19 special prosecutor under section 594 (e)   of this title, the 

20 Department of Justice, the Attorney General, and all other 

21 officers and employees of the Department of Justice shall 

22 suspend all investigations and proceedings regarding such 

23 matter, except to the extent required by section 594(d) 

24 ofthistitie. 

25 "(b) Nothing in this chapter shall prevent the Attorney 
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1 General or the Solicitor General from making a presentation 

2 as amicus curiae to any court as to issues of law raised by 

3 any case or proceeding in which a special prosecutor partic- 

4 ipates in an official capacity or any appeal of such a case 

5 or proceeding. 

6 "§ 598. Termination of effect of chapter 

7 "This chapter shall cease to have effect five years after 

8 the date of the enactment of this chapter, except that this 

9 chapter shall continue in effect with respect to then pending 

10 matters before a special prosecutor that in the judgment of 

11 such special prosecutor require such continuation until that 

12 special prosecutor determines such matters have been com- 

13 pleted.". 

14 (b) The tables of chapters for title 28 of the United 

1^ States Code and for part II of such title 28 are each amended 

16 by inserting immediately after the item relatmg to chapter 

1'^ 37 the following new item: 

"39. Special prosecutor.". 

18 (c) There are authorized to be appropriated for each 

19 fiscal year such sums as may be necessary, to be held 

20 by the Department of Justice as a contingent fund for 

21 the use of any special prosecutors appointed under chapter 

22 39 (relating to special prosecutor) of title 28 of the United 

23 States Code in the carrying out of functions under such 

24 chapter. 
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1 ASSIGNMENT OF JUDGK8 TO DIVISION TO API»01NT SPBOIAL 

2 PEOSECUTOBS 

3 SEO. 3.  (a) Chapter 3 of tide 28 of the United States 

4 Code is amended by adding at the end the following: 

5 "§ 49. Assignment of jucU'es to division to appoint special 

6 prosecutors 

7 " (a) Beginning with the two-year period commencing 

8 on the date of the enactment of this section, three judges or 

9 justices shall be assigned for each successive two-year period 

10 to a division of the United States Court of Appeals for the 

11 District of Columbia to be the division of the court for the 

12 purposes of chapter 39 of this title. 

13 " (b) Except as provided under subsection (f) of this 

^4 section, assignment to such division of the court shall not be 

1^ a bar to other judicial assignments during the term of such 

^^ division. 

1"^ " (c)   In assigning judges or justices to sit on such 

18 division of the court, priority shall be given to senior retired 

19 circuit judges and senior retired justices. 

20 " (d) The Chief Justice of the United States shall des- 

21 ignatc and assign three circuit court judges or justices, one 

22 of whom shall be a judge of the United States Court of Ap- 

23 peals for the District of Columbia, to such division of the 

24 court. Not more than one judge or justice or retired judge 



205 

16 

1 or justice may be named to such divLdon from a particular 

2 court. 

3 " (e)  Any vacancy in such division of the court shall 

4 be filled only for the remamder of the  two-year period 

5 in which such vacancy occurs and in the same manner aa 

6 initial assignments to such division were made. 

7 "(f)  Except as otherwise provided in chapter 39 of 

8 this title, no judge or justice who as a member of such divi- 

9 sion of the court participated in a function conferred on the 

10 division under chapter 39 of this title involving a special 

11 prosecutor shall be eligible to participate in any judicial 

12 proceeding concerning a matter which involves such special 

13 prosecutor while such special prosecutor is serving in that 

14 office or which involves the exercise of such special prosc- 

15 outer's official duties, regardless of whether such special 

16 prosecutor is still serving in that office.". 

17 (b)  The table of sections for chapter 3 of title 28 of 

18 the United States Oode is amended by adding at the end 

19 the following item: 

"49. Afsigiunent of judges to division to appoint special prosecutors.". 

20 DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THB 

21 DEPARTMENT OF JUSTICE 

22 SEC. 4. (a) Chapter 31 of title 28 of the United States 

23 Code is amended by adding at the end the following: 
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1 "§528. Disqualification of officers and employees of the 

2 Department of Justice 

3 "The Attorney General sball promulgate niles and rcgu- 

4 lations which require the disqualification of any ofiicer or 

5 employee of the Department of Justice, including a United 

6 States attorney or a member of such attorney's staff, from 

7 participation in a particular iuYcstigation or prosecution if 

8 such participation may result in a personal, financial, or 

9 political conflict of interest, or the appearance thereof. Such 

10 rules and regulations may provide that a willful violation of 

11 any provision thereof shall result in removal from office.". 

12 (b) The table of sections for chapter 31 of title 28 of 

13 the United States Code is amended by adding at the end the 

14 following: 

"628. Disqualiflcntion of officers and employees of the Department of 
Justice.". 
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96TH CONGRESS 
2DSC88ION H. R. 10669 

IN THE HOUSE OF EEPEESENTATIVES 

FEBRUARY 1,1978 

Mr. CocHRAN of Mississippi (for himself and Mr. KETCHTTX) introduced the 
following bill; which was referred to the Committee on the Judiciary 

A BILL 
To amend title 28 of the United States Code to provide for 

the appointment of a special prosecutor in appropriate cases, 

and for other purposes. 

1 Be it enacted by the Senate and Houae of Repreeentor- 

2 lives of the United States of America in Congress assembled, 

3 Thattlus Act may be cited as the "Special Prosecutor Act 

4 of 1978". 

6 FINDINGS AND PUBPOSF,S 

6 SEC. 2. The Congress finds that— 

7 (1) the prosecution of misconduct is necessary to 

8 insure the integrity of government; 

9 (2)  political considerations should play no part in 
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1 the enforcement of Federal laws as against Government 

2 officiaJs; 

8 (3) the level of faith of the American people in the 

4 Government's willingness to police itself is disturbingly 

5 low; and 

8 (4) in order to giinrantce tliorough, nonpnrtisnn in- 

7 vcstigfltlon and prosecution of miscondnct by Govem- 

8 mcnt officials, establishment of an appointive procedure 

g for an independent special prosecutor to investigate and 

10 prosecute   misconduct   by   Government   officials   is 

11 necessary. 

12 SPBOIAL PBOSECUTOR 

IS SEC. 3.   (a)   Title 28 of the United States Code is 

14 amended by inserting the following new chapter immediately 

15 after chapter 37: 

16 "Chapter 39.—SPECIAL PROSECUTOR 

"Sec 
"691. Application for appointment by Attorney Gteneral. 
"592. Appointment by special court. 
"693. Special court. 
"894. Prosecutorial jurisdiction; authority. 
"595. Qualifications of 8i>©cial prosecutor. 
"596. Removal or termination. 
"597. Oversight. 
"598. Relation with Department of .Tustice. 

17 "§ 591. Application for appointment by Attorney General 

18 " (a) Upon receiving any specific information tliat any 

19 of the persons described in subsection (b) of this section has 

20 knowingly authorized or engaged in any violation of Federal 

21 law other than n petty offense as defined by section 1 of title 
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1 18 of the United States Code or has conspired to violate 

2 any such Federal law, the Attorney General shall conduct, 

3 for a period not to exceed sixty days, a preliminary mves- 

4 tigation to determine whether the matter under investigation 

5 is so insubstantial that no further investigation or prosecution 

6 is warranted. 

7 " (b) The persons referred to in subsection (a) of this 

8 Rection are as follows: 

9 " (1) the President or Vice President ; 

10 " (2) any person occupying a position compensated 

11 at a rate equal to or greater than level I or level 11 of 

12 the Executive Schedule under section 5312 or 5313 

13 of title 5 of the United States Code; 

14 "(3)   any person occupjong a position included 

15 within level III and IV of the Executive Schedule un- 

16 der section 5314 or 5315 of title 5 of the United States 

17 Code; 

18 " (4)  a national campaign manager or chfurman of 

19 any national campaign committee seeking election or 

20 reelection of the President; 

21 " (5)  a Member of Congress (including a Delegate 

22 to the House of Representatives or Resident Commis- 

23 sioner in tlie House of Representatives) ; 

24 "(6)  a member of the Federal judiciary; or 

25 "(7) any individual who held any office or posi- 
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1 tion described in paragraphs  (1)   through  (6)  of this 

2 subsection if the offense being investigated allegedly 

3 occurred in whole or in part while such person occupied 

4 such office or position. 

5 "(c)  If the Attorney General finds the matter subject 

6 to preliminary investigation in accordance with subsection 

7 (a) of this section is so unsubstantiated that no further in- 

8 vestigation or prosecution is warranted, the Attorney Gen- 

9 eral shall file a memorandum with the special court. Such 

10 memorajidum shall contain a complete description of the 

11 information received, the investigative steps taken, and the 

12 results of the preliminary investigation. 

13 " (d) If, after filing a memorandum under subsection 

1* (c) of this section, the Attorney General receives additional 

^^ information about the matter to which such memorandum 

^^ related, which information, in the judgment of the Attorney 

^' General, wanants further investigation or prosecution, the 

^° Attorney General shall, not later than ten days after receiv- 

1^ ing such additional information, apply to the special court for 

20 appointment of a special prosecutor. Should the Attorney 

21 General determine that such additional information docs not 

22 warrant further investigation, the Attorney General shall file 

23 a supplementary meiporandum with the special court con- 

2* taining a complete description of such additional informa- 
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1 tiou and an explanation of why further investigation or pros- 

2 ecution was deemed unwarranted. 

8 " (e)  If the Attorney General finds the matter subject 

4 to preliminary investigation in accordance with subsection 

5 (a) of this section warrants further investigation or prosecu- 

6 tiou, or if sixty days elapse from the receipt of the informa- 

7 tion and the Attorney General has not yet determined that 

8 the matter is so unsubstantiated that the matter does not war- 

9 rant further investigation or prosecution, then the Attorney 

10 General shall apply to the special court for the appointment 

11 of a special prosecutor. 

12 " (f)  If, in the couree of any Federal criminal investiga- 

13 tion, the Attorney General determines that continuation of 

14 the investigation or of a resulting prosecution or the outcome 

15 of such investigation or prosecution may so directly and sub- 

16 stantially affect the political interests of die President or the 

1'^ President's political party or political or personal interests of 

18 the Attorney General as to make it inappropriate in the 

19 interests of the administration of justice for the Department 

20 of Justice to conduct such investigation, then the Attorney 

21 General shall apply to the special court for the appointment 

22 of a special prosecutor. 

23 " (g)  Any investigation being conducted by the At- 

24 tomey General, any application or memorandum filed under 
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1 this section, or any application or information received or 

2 compiled by the special court prior to appointment of a 

3 special prosecutor shall not be revealed to a third party 

4 without leave of the court. 

5 "(h)  Upon receipt of an application under this section, 

6 the special court shall, within ten days thereof, appoint a 

7 special prosecutor and shall infonn the Attorney General and 

8 the Congress of, and shall make public, the name of such 

9 special prosecutor. 

10 "(i) The Attorney General may request that the special 

11 court assign new matters to an acting special prosecutor or 

12 that the prosecutorial jurisdiction of such a special prosecutor 

13 be expanded, and the court may make appropriate orders 

14 for such assignment or expansion. 

15 " (j) A judiciary committee of either House of the 

16 Congress may request that the Attorney General apply for 

1'^ the appointment of a special prosecutor under this section. 

18 Not later than thu-ty days after the receipt of such request, 

19 the Attorney General shall notify the committee making 

20 tlie request and the special court in writing of any actidn 

21 tlie Attorney General has taken under this section, and, if no 

22 application has been made to the special court, why such 

23 application was not made. Such written notification shall 

24 not be revealed to any third party except that the commit- 

25 tee may, either upon its own initiative or upon the request 
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1 of the Attorney General or the special court, make public 

2 such portion or portions of such notification as will not in tibe 

3 committee's judgment prejudice the rights of any individual. 

4 " (k) Upon application of a majority of majority part}' 

5 members or a majority of all nonmajority party members 

5 of a judiciary committee of either House of the Congress, 

7 the United States District Court for the District of Columbia 

8 may issue an appropriate order (including an order in the 

9 nature of a writ of mandamus)  commanding the Attorney 

10 General to comply with the provisions of this chapter. 

11 "§ 592. Appointment by special court 

12 " (*) Upon receiving any specific information that any 

13 of the persons described in subsection  (b)  of sectioh 591 

14 have engaged in any of the activities described in subsection 

15 (a) of section 591, the special court shall, within ten days 

16 of the receipt of such information, direct the Attorney Gen- 

17 eral to conduct, for a period not to exceed sixty days, a 

18 preliminary investigation to determine whether the matter is 

19 so insubstantial that no further investigation or prosecution 

20 is warranted: Provided, however, That where the informa- 

21 tion received by the special court is determined by at least 

22 two members of the courts directly and substantially to affect 

23 the political interests of the President or of the President's 

24 political party or the political or personal interests of flie 

25 Attorney General as to make it inappropriate in the inter- 
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1 ests of the administration of justice for the Department of 

2 Justice to conduct such investigation, or where the court 

3 determines that it is othei-wise inappropriate for the De- 

4 partment of Justice to conduct the investigation, then the 

5 special court shall, within ten days of making such detcr- 

6 minatiou, appoint a special prosecutor if the court determines 

7 that the information received warrants such appointment. 

8 "(b)  If, within ten days of receipt of a memorandum 

9 from the Attorney General under subsection (c) or (d) of 

10 section 591 explaining why further investigation or prosecu- 

11 tion is felt unwarranted, at least two members of the court 

12 determine that further investigation is warranted, then die 

13 court shall appoint a special prosecutor within thirty days 

14 of making such determination. 

15 " (c) The special court shall appoint a special prosecutor 

16 within thirty days of receipt of an application under subsec- 

17 tion (d) or (e) of section 591 by the Attorney General for 

18 appointment of a special prosecutor. 

19 " (d) The special court may, of its own motion as deter- 

20 mined by at least two of its members, assign new matters 

21 to an acting special prosecutor or may enlarge the prose- 

22 cutorial jurisdiction of such special prosecutor. 

23 "§593. Special court 

24 "(a)  The special court to which functions are given 

25 under  this  chapter  shall  be  comprised  of  three  retired 
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1 Federal circuit court judges appointed by the Chief Justice 

2 of the United States Supreme Court for a term of two years. 

3 "(b)  The members of the special court shall not be 

4 assigned to any case involving a special prosecutor appointed 

5 by the court. 

6 "§ 594. Prosecntorial jurisdictioit; autherity 

7 " (a)   Notwithstanding any other provision of low, a 

8 special   prosecutor   appointed   under   this   chapter   shall 

9 have, with respect to all matters in such special prosecH- 

10 tor's prosecntorial jurisdiction established under this chapter, 

11 all the investigative and prosecutorial functions and powers 

12 of the Department of Justice, the Attorney General, and any 

13 other officer or employee of the Department of Justice. 

14 " (b)  A special prosecutor appointed under this chapter 

15 shall receive compensation at a per diem rate equal to the 

16 rate of basic pay for level IV of tiie Executive Schedule 

17 under section 5315 of titlte 5 of the United States Code. For 

18 the purposes of carrying out the duties of the office of special 

19 prosecutor,  such  special prosecutor shali  have power to 

20 appoint, fix the compensation, and assign the duties of such 

21 employees as such special prosecutor deems necessary  (in- 

22 eluding investigators, attorneys, and part-time eonsultants). 

23 The positions of all sueh employees ore exen^pted from the 

24 competitive service. No such employee may be compensated 

25 at a rate exceedmg the maximum rate provided for G8-18 
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1 of the General Schedule under section 5332 of title 5 of the 

2 United States Code. 

3 " (c)  A special prosecutor may request assi^<tallce from 

4 the Department of Justice, and the Department of Justice 

5 shall provide that assistance, which may include access to any 

6 records, files, or other materials relevant to matters within 

7 the special prosecutor's prosecutorial jurisdiction, and the use 

8 of the resources and pereonnel necessary to perform such 

9 special prosecutor's duties. 

10 " (d) A special prosecutor appointed under this chap- 

11 ter shall submit to the special court and to the judiciary 

12 committees of both Houses of the Congress a summary of his 

13 activities with regard to the office. Such summary shall be 

14 submitted at least annually and within sixty days of the 

15 termination of every investigatory or prosecutorial activity. 

16 The summary shall contain such material as the special 

17 prosecutor deems appropriate but shall contain sufficient ma- 

18 terial to indicate the reason for all deteiininatious made by 

19 the special prosecutor. The special court or the Congress may 

20 request such additional information as is deemed necessary. 

21 "(e)  The special court or the Congress may release 

22 to the public or to any appropriate person such report or 

23 portions thereof as are deemed appropriate. The court shall 

24 make such orders as are appropriate to protect the rights of 

25 any individual named in such report and prevent undue 
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1 interference with any pending prosecution. The special court 

2 may make any portion of a report avtulable to any individ- 

3 ual named in such report for the purposes of receiving within 

4 a time limit set by the court any comments or factual in- 

5 formation that such individual may submit. Such comments 

6 and information, in whole or in part, may in the discretion 

7 of the court be included as an appendix to such report. 

8 "§ 595. Qualifications of special prosecutor 

9 " (a) A person shall not be appointed special prosecu- 

10 tor unless he shall have been a member in good standing of 

11 a State bar association or of the District of Columbia bar 

12 association for at least ten years and a member of the 

13 Supreme Court bar for at least five years. 

1* " (b) A person shall not be appointed special prosccu- 

15 tor if he has at any time during the preceding five years 

1® held a high-level position of trust and responsibility on the 

^"^ campaign staff of, or in an organization or political party 

1^ working on behalf of, a candidate for any elective Federal 

19 office. 

20 " (o) A person shall not be appointed special prosecu- 

21 tor where there is any appearance of conflict of interest or 

22 other condition that would make such appointment in- 

23 appropriate. 

24 •<§ 5%. Removal or termination 

V " (a) A special prosecutor appointed under this chapter 
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1 may be removed from office, other than by impeachment 

2 nnd conviction, only by the special court and only for ex- 

3 traordinary impropriety, or such incapacitation or odier con- 

4 dition as substantially impairs the performance of such special 

5 prosecutor's duties. 

6 "(b)   The oflBce of special prosecutor shall terminate 

7 upon the submission by such special prosecutor of notifica- 

8 tion to the spedal court and to the Attorney General that 

9 the investigation of all matters within the prosecutorial juris- 

10 diction of such special prosecutor and any resulting prosecu- 

11 tions have been completed. No such submission shall be 

12 effective to terminate such office until after the completion 

13 and filing of the report required under section 594 of this 

14 tide. 

15 "§ 597. Oversight 

16 "The appropriate committees of the Congress shall have 

17 oversight jurisdiction with respect to the official conduct of 

18 any special prosecutor appointed under this chapter, and 

19 such special prosecutor shall be required to cooperate with 

20 the exercise of such oversight jurisdiction. 

21 "§ 598. Relationship with Department of Justice 

22 " (a) Whenever a matter is in the prosecutorial juris- 

23 diction of a special prosecutor or has been accepted by a 

24 special prosecutor under section 594(e)   of this title, the 

25 Department of Justice, the Attorney General, and all other 
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1 officers and employees of the Department of Justice shall 

2 suspend all investigations and proceedings regarding such 

3 matter, except to the extent required by section 594(c) 

4 of this title. 

5 " (b) Nothing in this chapter shall prevent the Attorney 

6 General or the Solicitor General from making a presentation 

7 as amicus curiae to any court as to issues of law raised by 

8 any case or proceeding in which a special prosecutor partic- 

9 ipates in an oflScial capacity or any appeal of such a case 

10 or proceeding.". 

11 DISQUALIFICATION OP OFFICERS AND EMPLOTKES OF THE 

12 DEPABTMENT OP JUSTICES 

13 SEC. 4. (a) Chapter 31 of title 28 of the United States 

j4 Code is amended by adding at the end the following: 

25 "§528. Disqualification of oflScers and employees of the 

IQ Department of Justice 

17 "The Attorney General shall promulgate rules and regu- 

18 lations which require the disqualification of any officer or 

19 employee of the Department of Justice, including a United 

20 States attorney or a member of such attorney's staff, from 

21 participation in a particular investigation or prosecution if 

22 such participation may result in a personal, financial, or 

23 political conflict of interest, or the appearance thereof. Such 

24 rules and regulations may provide that a willful violation of 

25 any provision thereof shall result in removal from office.". 
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1 (b) The table of sections for chapter 31 of title 28 of 

2 the United States Code is amended by adding at the end the 

3 following: 

"528. Disqualification of officprs and employees of the Department of 
Justice.". 
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95THCONGRESS f f    f^    ^r^o^tn ..s„..»  H. R. 10868 

IN THE HOUSE OE REPRESENTATIVES 

FEBRUARY 9,1978 

Mr. CocHRAN of Mississippi (for himself, Mr. KETCHUM, Mr. CLEVELAND, Mr. 
ScHCLZE, Mr. BROYUIIX, Mr. COCOHLIN, Mr. KINDNESS, Mr. CORCORAN of 
Illinois, and Mr. WALKER) introduced the following bill; which was 
referred to the Committee on the Judiciary 

A BILL 
To nmend title 28 of the United States Code to provide for 

the appointment of a special prosecutor in appropriate cases, 

and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 Thatthis Act may be cited as the "Special Prosecutor Act 

4 of 1978". 

5 FINDINGS AND PURPOSES 

6 SEC. 2. The Congress finds that— 

7 (1) the prosecution of misconduct by government 

8 oflBcials is necessary to ensure the integrity of govem- 

9 ment;i 

10 (2) political considerations should play no part in 

I—O 
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1 "Chapter 39.—SPECIAL PROSECUTOR 

•'S«c. 
"591. Applicability of provisions of this chapter. 
"692. Determination whether to apply for appointment of a special prose- 

cutor. 
"693. Duties of the division of the court. 
"694. Authority and duties of a special prosecutor. 
"595. Reporting and congressional oversight. 
"696. Removal of a special prosecutor; termination of office. 
"697. Relationship with Department of Justice. 
"698. Termination of effect of chapter. 

2 "§ 591. Applicability of provisions of this chapter 

8 " (a) The Attorney General shall conduct an investiga- 

4 tlon pursuant to the provisions of this chapter whenever the 

5 Attorney General receives specific information that any of 

6 the persons described in subsection (b) of this section has— 

3f " (1)  violated any Federal criminal law involving 

8 the abuse of Federal office; 

9 " (2) violated any Federal criminal law regulating 

10 the financing or conduct of elections or election cam- 

U paigns;or 

JM " (3) violated any Federal criminal law relating to 

18 the obstruction of justice or perjury, or conspired to vio- 

14 late any such Federal criminal law or to defraud the 

1* United States. 

16 " (b) The persons referred to in subsection (a) of this 

1'^ section are— 

18 " (1) the President and Vice President; 

19 " (2) any individual serving in a position listed in 

20 section 5312 of title 5; 
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1 "(3)   any  individual  working  in the  Executive 

2 Office of the President and compensated at a rate not 

8 less than the rate provided for level IV of the Executive 

4 Schedule under section 5315 of title 5; 
I 

5 " (4) any individual working in the Department of 

6 Justice and compensated at a rate not less than the rate 

2 provided for level III of the Executive Schedule under 

8 section 5314 of title 5; any assistant attorney general; 

9 the Director of Central Intelligence; the Deputy Director 

10 of Central Intelligence; and the Conomissioner of Internal 

11 Revenue; 

18 " (5) any individual who held any office or position 

18 described in any of paragraphs (1) through (4) of this 

14 subsection during the incumbency of the President or 

15 during the period the last preceding President held of- 

16 fice, if such preceding President was of the same pohtical 

17 party as the Incumbent President; and 

18 " (6) a national campaign manager or chairman of 

19 any national campaign committee seeking the election or 

20 reelection of the President 

21 "§ 592. Determination whether to apply for appointment of 

22 a special prosecutor 

23 " (a)   The Attorney General, upon receiving specific 

24 information that any of the persons described in section 591 

25 (b) of this title has engaged in conduct described in section 

04-A72  n . 7Q .  18 
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1 591 (a) of this title, shall conduct, for a period not to exceed 

2 sixty days, such preliminary investigation of the matter as 

3 the Attorney General deems appropriate. 

4 "(b) (1) If the Attorney General, upon compledon of 

5 the preliminary investigation, finds that the matter is so 

6 unsubstantiated that no further investigation or prosecution 

7 is warranted, the Attorney General shall so notify the divi- 

8 sion of the court specified in section 593 (a)  of this title, 

9 and the division of the court shall have no power to appoint 

10 a special prosecutor. 

11 "(2)  Such notification shall be by memorandum con- 

12 taining a summary of the information received and a sum- 

13 mary of the results of any preliminary investigation. 

14 "(3)  Such memorandum shall not be revealed to any 

15 third party without leave of the division of the court. 

16 "(c) (1) If the Attorney General, upon cwnpletion of 

1'^ the preliminary investigation, finds that the matter warrants 

18 further investigation or prosecution, or if sixty days elapse 

19 from the receipt of the information without a determination 

20 l)y the Attorney General that the matter is so unsubstantiated 

21 ns not to warrnnt further investigation or prosecution, then 

22 the Attorney General shall apply to the division of the 

23 court for the appointment of a special prosecutor. 

34 "(2)n— 
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1 " (A) after the filing of a memorandum under sub- 

2 section    (b)   of  this   section,   the  Attoniey   General 

3 receives additional specific information about the mat- 

4 ter to which such memorandum related; and 

5 " (B) the Attorney General determines, after such 

6 additional investigation as the Attorney General deems 

7 appropriate,   that  such  information  warrants  further 

8 investigation or prosecution; 

9 then the Attorney General shall, not later than sixty days 

10 after receiving such additional information, apply to the 

11 division of the court for the appointment  of a special 

12 prosecutor. 

13 " (3) If, in the course of any Federal criminal investi- 

14 gation, the Attorney General determines that the continua- 

15 tion of the investigation or that any resulting prosecution may 

16 so directly and substantially afiect the political or personal 

17 interests of the President or the Attorney General or the in- 

18 terests of the President's political party as to make it in- 

19 appropriate in the interest of the administration of justice 

20 for the Department of Justice to conduct such investigation, 

21 then the Attorney General shall apply to the division of the 

22 court for the appointment of a special prosecutor. 

23 " (d) (I) Any application under this chapter shall con- 

24 tain sufficient informntion to assist the division of the court 
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1 to select a special prosecutor and to define that special 

2 prosecutor's prosecutorial jurisdiction. 

3 "(2)   No  application   under   this   chapter   shall   be 

4 revealed to any third party without leave of the division of 

5 the court. 

6 " (e)  The Attorney General may ask a special prose- 

7 cutor to accept referral of a matter that relates to a matter 

8 within that special prosecutor's prosecutorial jurisdiction. 

9 "§ 593. Duties of the division of the court 

10 " (a) The division of the court to which this chapter re- 

11 fers is the dividon establi^cd under section 49 of this title. 

1^ " (b) Upon receipt of an application under section 592 

13 (c) of this title, the division of the court shall appoint an 

14 appropriate special prosecutor and shall define that special 

15 prosecutor's prosecutorial jurisdiction. A special prosecutor's 

16 identity and prosecutorial jurisdiction shall be made publio 

17 upon request of the Attorney General or upon a determlna- 

18 tion of the division of the court that disclosure of the identity 

19 and  prosecutorial  jurisdiction  of such  special  prosecutor 

20 would be in the best interests of justice. 

21 "(c)   The division of the court, upon request of the 

22 Attorney General which may be incorporated in an applica- 

23 tion under this chapter, may expand the prosecutorial juris- 

24 diction of an existing special prosecutor, and such expansion 
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1 may be in lieu of the appointment of an additional special 

2 prosecutor. 

3 " (d)  The division of the court may not appoint as a 

4 special prosecutor any person who holds any office of profit 

5 or trust under the United States. 

6 " (e)   If a vacancy in office arises by reason of the 

7 resignation or death of a special prosecutor, the division of 

8 the court may appoint a special prosecutor to complete the 

9 work of the special prosecutor whose resignation or death 

10 caused the vacancy. If a vacancy in oflSce arises by reason of 

11 the removal of a special prosecutor, the division of the court 

12 may appoint an acting special prosecutor to serve until any 

13 judicial review of such removal is completed. Upon the com- 

14 pletion of such judicial review, the division of the court shall 

15 take appropriate action. 

16 "§ 594. Authority and duties of a special prosecutor 

17 " (a)  Notwithstanding any other provision of law, a 

18 special prosecutor appointed under this chapter shall have, 

19 with respect to all matters in such special prosecutor's prose- 

20 cutorial jurisdiction established under this chapter, full power 

21 and independent authority to exercise all investigative and 

22 prosecutorial functions and powers of the Department of Jus- 

23 tioe, the Attorney General, and any other officer or em- 

24 ployee of the Department of Justice, except that the Attor- 
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1 ney General shall exercise direction or control as to those 

2 matters that specifically require the Attorney General's per- 

3 sonal action under section 2516 of (atle 18. 

4 " (b) A special prosecutor appointed under this chapter 

5 shall receive compensation at a per diem rate equal to the 

6 rate of basic pay for level IV of the Executive Schedule 

7 under section 5315 of title 5. 

8 "(c) For the purposes of carrying out the duties of the 

9 office of special prosecutor, a specifd prosecutor shall have 

10 power to appoint, fix the compensation,  and assign the 

11 duties of such employees as such special prosecutor deems 

12 necessary (including investigators, attorneys, and part-time 

13 consultants). The positions of all such employees are ex- 

14 empted from the competitive service. No such employee may 

15 be compensated at a rate exceeding the maximum rate pro- 

16 vided for GS-18 of the General Schedule under section 5332 

17 of title 5. 

18 "(d) A special prosecutor may request assistance from 

19 the Department of Justice, and the Department of Justice 

20 shall provide that assistance, which may include access to 

21 any records, files, or other materials relevant to matters 

22 within such special prosecutor's prosecutorial jurisdiction, 

. 23   and the use of the resources and personnel necessary to per- 

24   form such special prosecutor's duties. 
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1 "(e)   A special prosecutor may accept referral of a 

2 matter by the Attorney General, if the matter relates to a 

3 matter within the prosecutorial jiu-isdiction established by 

4 the division of the court. 

5 "§ 595. Reporting: and congressional oversight 

6 " (a)  A special prosecutor appointed under this chap- 

7 ter may make public from time to time, and shall send to 

8 the Congress at least annually, statements or reports on 

9 the activities of such special prosecutor. Tliese statements 

10 and reports shall contain such information as that special 

11 prosecutor deems appropriate. 

12 "(b) (1) In addition to any reports made under sub- 

13 section (a) of this section, and before the termination of a 

14 special prosecutor's office under section 596 (b) of this title, 

15 such special prosecutor shall submit to tlie division of the 

16 court a report under this subsection. 

17 "(2)   A report under this subsection shall set forth 

18 fully and completely a description of the -work of the special 

19 prosecutor, including the disposition of all cases brought, 

20 and the reasons for not prosecuting any matter within the 

21 prosecutorial jurisdiction of such special prosecutor which 

22 was not prosecuted. 

23 " (3) The division of the court may release to the Con- 

24 gress, the public, or to any appropriate person, such portions 
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^ of a report made under this subsection as the division deems 

2 appropriate. The division of the court shall make such orders 

3 as are appropriate to protect the rights of any individual 

4 named in such report and to prevent undue interference with 

5 any pending prosecution. The division of the court may make 

g any portion of a report under this section available to any in- 

7 dividual named in such report for the purposes of receiving 

g within a time limit set by the division of the court any com- 

9 ments or factual information that such individual may sub- 

10 mit. Such comments and factual information, in whole or in 

11 part, may in the discretion of such division be included as 

12 an appendix to such report 

13 " (c)   A special prosecutor shall promptly advise the 

14 House of Representatives of any substantial and credible in- 

15 formation which such special prosecutor receives that may 

IG constitute groimds for an impeachment. Nothing in this chap- 

17 ter or secition 49 of tliis title shall prevent the Congress or 

18 either House thereof from obtaining information in the course 

19 of an impeachment proceeding. 

20 "(d) The appropriate committees of the Congress shall 

21 have ovei-sight jurisdiction with respect to the official con- 

22 duct of any special prosecutor appointed under this chapter, 

23 and such special prosecutor shall have the duty to cooperate 

24 with the exercise of such oversight jurisdiction. 



245 

1 " (e) A majority of majority party members or a ma- 

2 jority of all nonmajority party members of a judiciary com- 

3 mittee of either House of the Congress may request in writ- 

4 ing that the Attorney General apply for the appointment of 

5 a special prosecutor under this chapter. Not later than thirty 

6 days after the receipt of such a request, the Attorney General 

7 shall provide written notification of any action the Attorney 

8 General has taken under this chapter in response to such 

9 request and, if no application has been made to the division 

10 of the court, why such application was not made. Such writ- 

11 ten notification shall be provided to the committee on which 

12 the persons making the request serve, and shall not be 

13 revealed to any third party, except that the committee may, 

14 either on its own initiative or upon the request of the At- 

15 tomey General, make public such portion or portions of such 

16 notification as will not in the committee's judgment prejudice 

1*^ the rights of any individual. 

18 "§596. Removal of a special prosecutor; termination of 

IS oflBce 

80 "(a)(1)   A special prosecutor appointed under this 

21 chapter may be removed from office, other than by im- 

22 pcachment and conviction, only by the personal action of 

23 the Attorney General and only for extraordinary impropri- 

24 ety, physical disability, mental incapacity,  or any other 
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1 condition that su'bstantially impairs the performance of such 

2 special prosecutor's duties. 

3 " (2) If a special prosecutor is removed from office, the 

4 Attorney General shall promptly submit to the division of 

5 the court and the judiciary committees of the Senate and 

6 the House of Representatives a report specifying the facts 

7 found and the ultimate grounds for such removal. The com- 

8 mittees shall make available to the public such report, except 

9 that each committee may, if necessary to avoid prejudicing 

10 the interests of the United States or of any individual, delete 

11 or postpone publishing any or all of the report. The division 

12 of the court may release any or all of such report in the same 

13 manner as a report released under section 525 (b) (3) of this 

14 title and under the same limitations as apply to the release 

15 of a report under that section. 

16 " (3) A special prosecutor so removed may obtain ju- 

17 dicial review of the removal in a civil action commenced be- 

18 fore the division of the court and, if such removal was based 

19 on error of law or fact, may obtain reinstatement or other 

20 appropriate relief. The division of the court shall cause such 

21 an action to be in every way expedited. 

22 " (b) (1) An office of special prosecutor shall terminate 

23 when   (A)   the special prosecutor notifies  the AttorniBy 

24 General that the investigation of all matters within the prose- 

25 cutorial jurisdiction of such special prosecutor or accepted by 
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1 such special prosecutor under section 594 (e) of this title, and 

2 any resulting prosecutions, have been completed or so sub- 

3 stantially completed that it would be appropriate for the 

4 Department of Justice to complete such investigations and 

5 prosecutions and  (B)  the special prosecutor files a report 

6 m full compliance \?ith section 595(b) of this title. 

7 " (2) The division of the court, either on its ovm motion 

8 or upon suggestion of the Attorney General, may terminate 

9 an office of special prosecutor at any time, on the ground 

10 that the investigation of all matters within the prosecutorial 

11 jurisdiction of the special prosecutor or accepted by such 

12 special prosecutor under section 594 (e), and any resulting 

13 prosecutions, have been completed or so substantially com- 

14 pleted that it would be appropriate for the Department of 

15 Justice to complete such investigations and prosecutions. 

16 "§ 597. Relationship with Department of Justice 

17 " (a)  Whenever a matter is in the prosecutorial juris- 

18 diction of a special prosecutor or has been accepted by a 

19 special prosecutor under section 594 (e)   of this title, the 

20 Department of Justice, the Attorney General, and all other 

21 officers and employees of the Department of Justice shall 

22 suspend all investigations and proceedings regarding such 

23 matter, except to the extent required by section 594(d) 

24 of this title. 
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1 " (b) Nothing in this chapter shall prevent the Attorney 

2 General or the Solicitor General from making a presentation 

3 as amicus curiae to any court as to issues of law raised by 

4 any case or proceeding in which a special prosecutor partic- 

5 ipates in an official capacity or any appeal of such a case 

6 or proceeding. 

7 "§ 598. Termination of effect of chapter 

8 "This chapter shall cease to have effect five years after 

9 the date of the enactment of this chapter, except that this 

10 chapter shall continue in effect with respect to then pending 

11 matters before a special prosecutor that in the judgment of 

12 such special prosecutor require such continuation until that 

13 special   prosecutor   determines   such   matters   have   been 

14 completed.". 

15 (b)  The tables of chapters for title 28 of the United 

16 States Code and for part II of such title 28 are each amended 

1*^ by inserting immediately after the item relating to chapter 

IS 37 the following new item: 

"39. Special prosecutor.". 

19 (o)  There are authorized to be appropriated for eadi 

20 fiscal year such sums as may be necessary, to be held by the 

21 Department of Justice as a contingent fund for the use 

22 of any special prosecutors appointed under chapter 39  (re- 

23 lating to special prosecutor) of title 28 of the United States 

24 Code in the carrying out of functions under such chapter. 



249 

1 ASSIGNMENT OF JUDGES TO DIVISION TO APPOINT SPECIAL 

2 PROSECUTORS 

3 SBC. 3. (a) Chapter 3 of title 28 of the United States 

4 Code is amended by adding at the end the following: 

5 "§ 49. Assignment of judges to division to appoint special 

Q prosecutors 

7 " (a) Beginning with the two-year period commencing 

8 on the date of the enactment of this section, three judges or 

9 justices shall be assigned for each successive two-year period 

10 to a division of the United States Court of Appeals for the 

11 District of Columbia to be the division of the court for the 

12 purposes of chapter 39 of this title. f 

13 "(b) Except as provided under subsection (f) of this 

14 section, assignment to such division of the court shall not be 

15 a bar to other judicial assignments during the term of such 

1^ division. 

^"^ " (c)   In assigning judges or justices to sit on such 

18 division of the court, priority shall be given to senior fetife4 

19 circuit judges and aefmf retired justices. 

20 " (d) The Chief Justice of the United States shall des- 

21 ignate and assign three circuit court judges or justices, one 

22 of whom shall be a judge of the United States Court of Ap- 

23 peals for the District of Columbia, to such division of the 

2* court. Not more than one judge or justice or senior or re- 
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1 tired judge or justice may be named to such division from a 

2 particular court. 

3 "(e) Any vacancy in such division of the court shall 

4 be filled only for the remainder of the two-year period 

5 in which such vacancy occurs and in the same manner as 

6 initial assignments to such division were made. 

7 " (f)  Except as otherwise provided in chapter 39 of 

8 this title, no judge «f j«s^ee whe as a member ef sueh ^m- 

9 81^ et ^ eesrt member of such division of the court who 

10 participated in a function conferred on the division under 

11 chapter 39 of this title involving a special prosecutor shall 

12 be eligible to participate in any judicial proceeding concem- 

13 ing a matter which involves such special prosecutor while 

14 such special prosecutor is serving in that office or which 

15 involves the exercise of such special prosecutor's official 

16 duties, regardless of whether such special prosecutor is still 

17 serving in that office.". 

18 (b) The table of sections for chapter 3 of title 28 of 

19 the United States Code is amended by adding at Uie end 

20 the following item: 

"49. Assigninent of judges to division to appoint special pi-oeecutors.". 

21 DISQUALIFIOATION OF OFFICERS AKD EMPLOYEES OF THE 

22 DBPABTMBNT OF JUSTICE 

23 SIX). 4. (a) Chapter 31 of title 28 of the United States 

24 Code is amended by adding at the end the following: 
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2 "§ 528. Disqualification of oflScers and employees of the 

2 Department of Justice 

3 "The Attorney General shall promulgate rules and regu- 

4 lations which require the disqualification of any officer or 

5 employee of the Department of Justice, including a United 

6 States attorney or a member of such attorney's staff, from 

7 participation in a particular investigation or prosecution if 

8 such participation may result in a personal, financial, or 

9 political conflict of interest, or the appearance thereof. Such 

10 rules and regulations may provide that a willful violation of 

11 any provision thereof shall result in removal from office.". 

12 (b)  The table of sections for chapter 31 of tide 28 of 

13 the United States Code is amended by adding at the end the 

14 following: 

"S28. Disqualification of oflScers and employees of tbo Department of 
Justice.". 

r ^ 
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95TH CONGRESS )  HOUSE OF REPRESENTATIVES  ( REPORT 
2d Session      f ( No. 95-1307 

SPECIAL PROSECUTOR ACT OF 1978 

JDNE 19, 1978.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

Mr. MANK, from the Committee on the Judiciary, 
submitted the following 

REPORT 
together with 

ADDITIONAL AND DISSENTING VIEWS 

[To accompany H.R. 9705] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 9705) to amend title 28 of the United States Code to provide for 
the appointment of a special prosecutor in appropriate cases, and for 
other purposes, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended do pass. 

The amendments (stated in terms of the page and line numbers of 
the introduced bill) are as follows: 

Page 1, line 5, strike out "1977" and insert "1978" in lieu thereof. 
Page 15, line 18, strike out "retired". 
Page 15, line 19, strike out "senior". 
Page 15, line 24, insert "senior or" before "retired". 
Page 16, beginning in line 8, strike out "judge or justice who as a 

member of such division of the court" and insert in lieu thereof the 
following: "member of such division of the court who". 

PURPOSE OF THE LEGISLATION 

The purpose of the legislation is to provide a mechanism for the 
court appointment of a temporary special prosecutor when necessary 
in order to eliminate the conflict of interest inherent when the De- 
partment of Justice must investigate and prosecute high-level execu- 
tive branch officials. 
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STATEMENT 

Few people disagree that there are occasions when it is necessary to 
have a special prosecutor who is independent of the Attorney General. 
Investigation of possible WTongdoing by high-level executive branch 
officials poses special problems for the Federal criminal justice sj-stem. 

The Attorney General is at the same time the chief Federal law 
enforcement official and a Presidential appointee who is a key member 
of the President's cabinet. Cases involving possible wTongdoing by 
high-level executive branch officials, therefore, present a fundamental 
institutional conflict of interest. Professor Archibald Cox, a former 
Watergate Special Prosecutor, has noted: 

The pressures, the tensions of divided loyalty are too much 
for any man, and as honorable and conscientious as any 
individual might be, the public could never feel entirely easy 
about the vigor and thoroughness with which the investiga- 
tion was pursued. Some outside person is absolutely essen- 
tial.' 

In addition to the public concern about the vigor and thoroughness 
of the investigation, however, the conflict of interest situation has 
another dimension. The proper exercise of discretion may require no 
prosecution or a plea bargain. Public acceptance of such a decision is 
more likely to occur if someone without a conflict of interest—such as 
an independent prosecutor—makes the decision. Thus, an independent 
special prosecutor, by being able to make hard decisions free of a 
conflict of interest, serves to help protect the good name and reputation 
of innocent persons WTongly accused of crime. 

The events know collectively as "Watergate" served to underscore 
the need for a special prosecutor to handle cases where the Attorney 
General has a conflict of interest.^ But the need did not originate with 
Watergate, and other events in other administrations also underscore 
the need.^ During the extensive consideration that Congress has given 
to special prosecutor legislation in the 93d, 94th and 95th Congresses, 
the Lssue has not been whether a special prosecutor might at sometime 
be appropriate. Rather, the issue has been what sort of process should 
be relied upon to put a special prosecutor into place whenever it is 
nece&sary to have one. 

' Rrmovini Politia from the Admlnitlratloii ofjtuticr, HettrtninmS.tS0SimdS.tS78 Brlmethe Subcmnmittte 
on Sfparatlon 0/ Pmcrra of the Srnalr Commlttre on Ike JtidMary, 93d Cong., 2d Sess, 200 fl974). 

» The Watergate Special Pro?«eution Force reported tliat during its investigation it observed: "criinltial 
abuse of power by (Joveniment officials in high places; historical growth of secrecy in the Federal executive 
branch unchecked by Americans and their o!e<-ted Congress: unchallenged, subjective judgments by the 
executive branch in identifying persons and organizations that constitute an imperniissible threat to the 
national interest and to exemtive policy; an undemocratic condition wherein money is power, and fkiUful. 
cynical public relations cements that power: and finally, a silent, sometimes grudging, sometimes willful 
conclusion by some Government representatives that ethical standards are irrelevant because quick, imple- 
mentation of policy goals is mandatory, but achievable only by social and personal injustices to others." 
Watergate Special Pro?ecution Force. Ht-jwrt 134 (Oct. Iy75). 

' For example, the Bobby Baker incident during the Johnson administration and the Sherman Adams 
incident during the Eibeuhower administration. See WatereoU Reori/uJiization and Reform Act 0/ i&75: 
Henrinoj on S. 49^ and S. ?0?P Before the Sfnale Corernmijit OprroJi&ns Committee, Part 2, (Hth Cong.. Ist 
Se*s. 183 (1975-1^76) (memorandum to Senator Ribicoff from David R. Schaefer and Blain B. Butner). 

Congressional interests in having a special prosecutor handle litigation against high-level executive branch 
ofiilcials is not a recent phenomenon. The fi8th Congress passed S.J. Ues. 64 directing the President to appoint, 
with the advice and consent of the Senate, special counsel to handle Teapot Dome litigation. Public Iteso- 
lutlon 4, Feb. 8, 1921, Ch. 10, 43 Stat. .Ve (1924). 

President Coolidge appointed Atlee Pomerene, a firmer Senator and a Democrat, and Owen J. Roberta, 
a Repubticixn, as special counsel. Mr. Roberts later became a Justice of the Supreme Court. Ste B. Noggle. 
Teapot Dome; Oil and Polities in the 1920's (1962). 

94-672 O - 79 - 17 
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There are tliree courses of action available. The first is to do nothinjr. 
The secoml is to establish a i)ei-maneiit special prosecutor who would 
have power and authority comparable to that of the Attorney General. 
The third course of action is to estabish a mechanism for appointins; a 
special prosecutor on a temporary and ad hoc basis. The committee 
believes that the third course of action is the soundest and wisest choice. 

Those who suggest that it is best to do nothing believe that when- 
ever there is a problem, a solution will present itself. They point to the 
Watergate events as vindicating their belief. 

The committee questions whether the lesson from the Watergate 
events is that nothing should be done. It was only through an extra- 
ordinarily fortuitous series of events that it was possible to get into- 
place an mdependent special prosecutor to hamllc the Watergate cases.' 
One of those fortuitous circumstances was that the White House and 
the Congress were controlled by different political parties. Another 
was the pending confirmation of an Attorney General nominee, from 
whom the Senate was able to extract a promise to appoint a special prose- 
cutor. The next time a problem arises, the Congress ancf the White 
House may not be controlled by different parties or there may not be 
a confirmation of an Attorney General nominee pending. It would be 
unrealistic and foolhardy to rely upon a recurrence of such 
circumstances. 

The argument of those who believe that nothing should be done dis- 
tills to a claim that we shoulil trust to luck. The committee believes 
that this would not be a sound public policy. 

The committee is also concerned that to do nothing would ignore 
the erosion of public confitlence in our legal system that is one of the 
legacies of the Watergate events. As stated by the American Bar 
Association's Special Committee to Study Federal Law Enforcement 
Agencies: 

[T]he public must be assured that crimes committed in high 
places will be investigated and prosecuted fcarles.sly and with 
mtegrity. This requires a basic policy decision enacted into 
law through legislation carefully considered by Congress.' 

President Carter, in his message to Congress urging enactment of 
special prosecutor legislation, stressed a similar theme: "The American 
people must be assured that no one, regardless of position, is above 

I) t the law. 
A second course of action would be to establish a permanent special 

prosecutor. The committee does not believe that this would be 
advisable, for the remedy would be worse than the illness. 

The primary responsibility for enforcing Federal law should rest 
with the Attorney General. A permanent special prosecutor would, in 
effect, be a rival Attorney General. There would inevitably be tension 
between the Justice Department and the pennanent special prosecutor 
over jurisdiction and the use of investigative resources. As former 

« Set Watergate Special Prosenillon Force. Rrporl 4-20 (Ool. 1075) for s hl'^torj' of the WaterRatcTSpcciaf 
Prosecutor through October 1975. Sfr aho Anicricail Bar Assm-ialioii Special rommlttee to Study Tedera? 
Law Enforcement Agencies, l*revfnHnq rmmofifr JnUutnct on Ftdtrol IMV Enforcrmeiil ActncU» s&-*i2 
(1976); Watergate Special Pro'^ecution F(»rcc, f/no//?fporM3-63 (June l*t77) (chronology of Wateruate events). 

' American Bar As-wciation Si)eclal Cominiltec to Study Fedcml Law Enforcement .\genctes, /Vr- 
eentin^ trnpropcr Inflttrtlct on Fearral IAIW Kvforcfmffif Agfncifs \K) (1076). 

• Message (n the Cong-es^ Urging Enacllneni of Ihe Protio.sed Ethics in Govprnment Act of 1077 and 
Special Prosecutor Legislation, IiUy 3, li)77,13 Weekly Compilation of Pre&idential Dwiuiaaata 648-50. 
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Solicitor General Erwin N. Griswold noted, "The net result would be 
a continuing interference with the conduct of the executive branch of 
the Government which would, in due time, become intolerable." ' 

There is also concern about insuring adequate accountability for 
a permanent special prosecutor. 

Much of the Watergate and preceding abuses resulted 
from the public's delegation of public responsibilities to 
powerful men whose judgments were tnisted and whose 
claimed need for secrecy was always accepted. Men with 
unchecked power and unchallenged trust too often come to 
believe their own perceptions of priorities and the common 
good coincide with the national will. There is no reason to 
believe that, in the long run, an independent special pros- 
ecutor's office would avoid this status.' 

Finally, the committee is concerned about creating a new per- 
manent agency of government. Such an agency will tend to CTOW and 
seek to find ways to justify its growth. As noted in the Watergate 
Sjietial Pro.secution Force Report, 

Anyone who has observetl bureaucracies realizes that a 
"special" organization rarely retains its "special" qualities 
beyond a .3-year period. New organizations, large or small, 
start with a burst of speed, energy, imagination, enthus- 
iasm, flexibility, long daily hours, and almost uniform high 
quality of personnel. That level is hardly ever maintained 
over a long period by a permanent organization in either 
the public or private sector . . . there is no reason to believe 
that a permanent special prosecutor's office would be immune 
from the rigidity that comes over most organizations after 
the initial period.' 

The committee believes that the best course of action is to establish 
a mechanism for the appointment of an independent special prosecutor 
on a temporary and ad hoc basis. Such a mechanism would be avail- 
able when needed, avoiding both the necessity to trust to luck and the 
drawbacks of a permanent special prosecutor. The legislation recom- 
mended by the committee represents a sensitive balancing of competing 
interests. The legislation assures the availability of a special prosecutor 
when one is needed and at the same time preserves the Justice Depart- 
ment's jurisdiction over, and responsibility for, all cases except those 
where there is an unmistakable conflict of interest. The legislation 
provides for impartial appointment of a special prosecutor by a panel 
of judges but does not involve those judges in overseeing or supervising 
the work of a special prosecutor. Finally, the legislation vests a special 
prosecutor with enough authority and indepemlence to investigate 
anil prosecute vigorously and thoroughly, out it also makes that 
special prosecutor accountable for his activities. 

The mechanism recommended by the committee is triggered by a 
conflict of interest. That conflict is defined to occur in two situations. 
The first situation arises when specified high-level executive branch 
officials are accused of committing specified offenses related to abuse 

' H'atfrgate RfoToantzativn and Rtform Act of 1975: Mearin^i on S. i9S and S. tOSe Brfore the Sfnatf Oorem~ 
mnu Operalioni Commillrt, Part 1, 94lh Conf!.. 1:1 Sess. 238 (1075). Prior to becoming Solicitor Genenl, 
Mr. Griswold was Dean of llie Harrard I'niverslty Law School. 

• Watergate Special Prosecution Force, Keport 138 (Oct. 1«75). 
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of office, campaign activities, and obstruction of justice. The second 
situation arises when an investigation or prosecution directly and 
substantially affects the political interests of the President or Attorney 
General or the interests of the President's political party. 

A special prosecutor, when needed, would be ajjpointed by a special 
panel of .3 judges designated by the Chief Justice of the United States. 
This is essential in order to assure the fullest possible measure of inde- 
pendence for the .special prosecutor.'" The Coiistitution provi<le>, in 
article II, section 2, clause 2, tiiat "the Confess may by law vest the 
appointment of such inferior officers, as they think proper, in the 
President alone, in the courts of law, or in the heads of departments." 
A special prosecutor is an inferior officer within the meaning of the 
Constitution, and in the judgment of the Committee, vesting the 
appointment of a special prosecutor in a court of law is clearly con- 
stitutional." This judgment is concurred in by the Department of 
Justice and the American Bar Association." 

Within his area of prosecutorial juristliction, a special prosecutor 
will have independent authority to pursue the investigation and any 
resulting prosecutions. However, a special prosecutor will not be left 
completely unaccountable; several provisions assure his jiroper 
accountability. A special prosecutor, at least annually, must report 
to Congress on his activities. Furthermore, the legislation expressly 
provides that: 

The appropriate committees of the Congress shall have 
oversight jurisdiction with respect to the official conduct of 
am' special prosecutor . . . and such special prosecutor shall 
have the duty to cooperate with the exercise of such oversight 
jurisdiction. 

Finally, a special jirosecutor can be removed from office. 
The committee recognizes that by providing for the removal of a 

special prosecutor, there is a risk of hampering the independence of a 
special prosecutor. But the committee also recognizes that there must 
be a way to remove from office an individual who is not jjroperly 
carrying out his responsibilities. Accordingly, the committee has 
established a removal procedure with checks upon the removal i>ower 
so as not to threaten unduly the independence of a special prosecutor. 

A special prosecutor can be removed, other than oy impeachment, 
only by the Attorney General. However, the Attorney General may 
remove a special prosecutor only on specific grounds. An Attorney 
General could not, for example, remove a special prosecutor bcciuise 
he disagreed with that special prosecutor over the prosecutorial 
merits of a case or over the need to subpoena certain documents. The 

'• As thp Siiprome Court has noted, "one who hoM^ his ofTlcs duHng the pleasure of another rannnt lie 
depended upon lo maintain an attitude o( Independence against the utter's will." Humphni't l.imilv 
V, VnHcd Slalti. 2W V S «I2. OK) (!»'.), 

The history of the Watergate Special Prosecutor lllujlrates that, even where exerutiTe branch appoint- 
ment Ls accompanied by ^.trouK asMiraiiccs of independence and full authority, there is still a tiueat to a 
spe<-ial prosecutor's indeiM'ud.'ncc Sec Viiilrd Statet v. jVijon, 418 T.S. liW (1974) alT'g UnUtd StaUj v 
Mtti-hftt, 377 F. Supp. 1.126 (D.D.C. 1974): Aorfcr v. Bark. 3fi6 F. Supp. 104 (D.D.C. 1H73). 

" .Sec H.R. Rcpl. No. M-Oiid, yM ('oiiK.. Ist Sc;is. 7-1(1 il'jr3). 
Prof- Raoul Bcrgor of Harvard Law School has noted that, "To in.iist that the President must invostifEate 

and prosecute himself, lor that is what the arKurnent for executive control of prasccution boils down lo, is 
ftlainly luirea-sonablc. The power of appointment and the separation of powers were not designed to obstruct 
ustice." Berger, "The Prosecutor," S.Y. Times, Nov. 7, 1973, at 47, col. .I. 

u 3ee Statement of Actmj? A.ssistant Attorney General John llarmun before tlie Subcommittee on Crim- 
inal Justice, House Committee on the Judiciary, Mav IR, 1377, at av; Proriitnf for a Sjxeial Proimlor 
Hcarlnfi on U.K. IWH, U.K. IISST, U.K. U9!m, UK. KtSl, U.K. 6ft?.9, U.K. ISCSi, anil TUU I of *'. (US 
Bejore Iht SubcommiiUe on Criminal Jugtice of Ihe Uimti Committee on ttir Judiciary, &4th Cong., 2d Fess. 
65-«9 (1976) (memorandum of law suhmitted on behalf of the American Bar A.ssociation by Prof. Herbert 
8. Miller); American Bar Association Special Comuitttw to Study Federal Law Enforcement Agencies, 
PrettfUinn hnproper In/luma on Fiicni Laic EnforamnU Asen du 106 (1976). 
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Attorney General's removal power is further checked by judicial 
review. Any individual who is removed as a special prosecutor can 
obtain a court review of his removal. If the court finds the removal to 
have been in error, the individual can be reinstated as special pros- 
ecutor. The committee believes that, as checked, the Attorney 
General's removal power does not seriously endanger the independence 
of a si)ecial prosecutor. 

As noted by the American Bar Association's Special Committee to 
Study Federal Law Enforcement Agencies, "The issue is not whether 
a special prosecutor is needed, but rather how, under what circum- 
stances, under what authority, and at what time a special prosecutor 
should be activated." The legislation recommended by the committee 
has been carefully drafted to deal with those important issues. The 
coiniiiittee believes that the legislation is sound and workable and will 
help restore confidence in the Federal criminal justice system. 

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION 

H.R. 9705 contains four sections. The first section sets forth the 
short title of the bill. The second section adds a new chapter to title 28 
of the United States Code that establishes a mechanism and criteria 
for the appointment and removal of special prosecutors and for termi- 
nal inir the office of a special prosecutor. The third section of the bill 
establishes a panel of judges to appoint special prosecutors. The fourth 
section of the bill requires the Attorney General to promulgate regula- 
tions calling for the disqualification of tJustice Department officials from 
participating in prosecutions where they may have a conflict of interest. 
Section 1 

Section 1 of H.R. 9705 provides that the short title of the bill is the 
"Special Prosecutor Act of 1977." The committee has reported an 
amendment, technical in nature, to change the short title to the "Special 
Prosecutor Act of 1978." 
Section 2 

Section 2(a) of the bill adds a new chapter, entitled "Special Pro- 
secutor", to title 28 of the United States Code. This new chapter defines 
tho.se situations in which the temporary special prosecutor mechanism 
will take effect and establishes procedures for appointing, defining the 
juristiiction and authority of, and removing a special prosecutor. It also 
sets forth reporting requirements for a special prosecutor, outlines 
congressional oversight responsibilities, defines a special prosecutor's 
relationship with the Justice Department, and provides a termination 
date for the entire special prosecutor mechanism. The new chapter of 
title 28, United States Code, is divided into 8 new sections, 591 through 
698. 

Section 591, "Applicability of provisions of this chapter," deals 
with the circumstances in which, and the individuals to whom, the 
tempoi'ary special prosecutor mechanism applies. It requires the 
Attorney General to conduct an investigation whenever he receives 
specific information'* that any of the officials named in section 591(b) 
has violated any of the Federal criminal laws specified in section 591 (a). 

>^ AnifTlcan Bar Association Special Conunittee to Study Federal Law Enforcement Agenciea, Pre* 
9tiuinq Improper Infiuenu on Federal Latr Enforcement Agfncits 104 fl976). 

" Tlio tfim "spocidc information" is used to Indicate that tenersl naleinent.<>, such as "X Is a crook," 
without any speciilc tactual support or potential evidence, does not trigger the ine<-banism. 
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The executive branch officials specified in section 591(b) are: (1) the 
President and Vice President; (2) individuals serving in cabinet-level 
positions; (3) senior White House staff persons; (4) the Deputy 
Attorney General, Associate Attorney General, Solicitor General, 
Director of the Federal Bureau of Investigation, Administrator of the 
Law Enforcement Assistance Administration, all Assistant Attorneys 
General,'* the Director and Deputy Director of Central Intelligence, 
and tlie Commissioner of Internal Revenue; (5) any person who held 
any jiosition listed above during the incumbency of the President or 
of the previous President, if that President was of the same political 
party;'° and (6) a national campaign manager or chairman of a 
national campaign committee. 

The Federal criminal laws specified in section 591 (a) involve abuse 
of office; the financing and conduct of elections and election campaigns; 
and obstruction of justice, perjury, and conspiracy to obstruct justice, 
commit perjury or defraud the United States. 

Section 592, "Determination whether to apply for appointment of 
a special prosecutor," describes what action the Justice Department 
must take upon receipt of specific information that one of the officials 
named in section 591 has violated one of the Federal criminal laws 
specified in section 591. 

Upon receipt of such information, the Justice Department must 
begin a preliminai"y investigation," which may last for up to 60 
days. After the preliminary investigation, if the Justice Department 
determines that the matter is so unsubstantiated that no further 
investigation is warranted, the Attorney General must so notify the 
court.'" In such instances, no special prosecutor would be appointed." 
If the Justice Department determmes that the matter warrants 
further investigation or prosecution, or if 60 days elapse without the 
Justice Department making a detennination one way or the other, 
the .Vttomey General must apply to the court for the appointment 
of a S])ecial prosecutor.^ 

-Vfter determining that a matter is so unsubstantiated that it does 
not warrant further investigation or prosecution and after so notifying 

'5 .\ii Assistant Attorney General is in chante of each of the following parts of the Justice Department: 
AntitniFt Division. Civil Division, Civil Riehts Division, Criminal Division, Land and Natural Resources 
Division. Office for Improvement* in the Administration of Justice, Oflice of Legal Coimsel, 0fflc« of Legis- 
lative AfTairs, Office of Management and Finance, and Tax Division. 

" A situation may arise where an allepatiou is made again.st a covered official during the last days of an 
administration, arid the next administration will be that ot a dilTerent political party. If the preliminary 
inve'^igation of the allegation is not coninlctcd until after the new administration takes over, then the 
spe<'ial prosecutor mechanism would not be triggered. The lype of conflict of inleresl addresjed by this 
legi.«rlation w^ould not necessarily exist where an Attorney General in one administration assess«s the case 
against a high level executive branch olficial of the previous administration, as long as the previous admin- 
istration is that of a different political party. 

" The term "preliminary investigation" is intended to describe the kind of initial investigation currently 
nndertakcnby the Justice Department when it rwcive^ allegations of criminal misconduct. See U.S. Attor- 
neys Manual 5 S-3.210 (Memorandum of March 11,1971, from Jerris Leonard, Assistant Attorney General, 
Civil Rights Division, to J. Kdgar Hoover, Director, Federal Biueau of Investigation). 

** The notice to the court must contain a summary of the information received and a stmimary of the 
results of the preliminary Investigation. The notice camiot be made public without the permission of the 
court. 

" This provision is intended to permit the .\ttoniey General to weed out totally frivolous allegationa. 
Without stich a provision, it would be nei'essary to appoint as^pecial prosecutor to investigate itny alle- 
gation, even one that Is completely ba.sele.ss or frivolotls on its face. This provision, while it gives the Attor- 
ney General some latitude, does not undercut the basic thrust of the legislation If there is any doubt about 
an allegation, the Attorney General could not reiH)rt to the court that it was so unsubstantiated that no 
further Investigation or prosecution is warranted. Furthermore, the authority given to Members of Cotigress 
In i •irft.'>(e) serves as an additional che<k ujioii the possible abuse of this authority. See p. 10 below. 

Decisions by a Federal procecutor not to prosecute are reviewahle only rarely. Pee I'nitfd Slalfg v. Cor, 
342 F. 2d 167, 171 (5lh Cir. I'.l«5), cert, denied 381 U.S. liM (l>.i65); Initrd Slain v. Couan, 52* F. 2d 504 (5th 
Clr. 1!'7.5). Sft generally K. C. Davis, Administrative Law 528.06 (3d ed. I<.i72). 

^ The application for the appointment of a special prosecutor must contain sufficient information to assist 
the court in selecting a special prosecutor and in defining that special prosecutor's area of Jurisdiction, The 
application cannot be made public without the permission of the court. _ ,, 
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the court, the Justice Department may receive additional specific 
information about the matter. The Justice Department then has 60 
days in which to conduct an appropriate additional investigation. 
If after that the Justice Department determines that the matter 
warrants further investigation or prosecution, then the Attorney 
General must apply to the court for the appointment of a special 
prosecutor. 

Section 592(c) (.3) establishes a second standard for the appointment 
of a temporary special prosecutor. It directs the Attorney Genernl to 
apply to the court for the appointment of a special prosecutor when- 
ever the Attorney General determines that an investigation or 
prosecution or the result of either, 

may so directly and substantially affect the political or per- 
sonal interests of the President or the Attorney General, or 
the interests of the President's political party as to make it 
inappropriate in the interest of the administration of justice 
for the Department of Justice to conduct such investiga- 
tion .... 

This provision applies to any investigation of any jierson for any 
possible violation of Federal criminal law. It is not limited to the 
offenses described in section 591(a) or the persons specified in section 
591(b). 

Section 592(e) authorizes the Attorney General to ask a special 
prosecutor to accept the referral of other matters related to a "matt«r 
within that special prosecutor's prosecutorial jurisdiction." Section 
594, which is discussed below, authorizes a special prosecutor to accept 
such a referral. 

Section 59.3, "Duties of the division of the court," sets forth the role 
and function of the court in the appointment and removal of temporary 
special prosecutors and in the termination of an office of special 
prosecutor. 

Section 593(a) specifies that the court involved is a division of the 
United States Court of Appeals for the District of Columbia Circuit 
that is established by section 3 of the legislation. 

Section 593(b) authorizes the court, upon receipt of an application 
filed in accordance with section 592, to appoint an appropriate special 
prosecutor and define his prosecutorial jurisdiction. Upon the request 
of the Attorney General or upon a determination by the court that it 
serves the best interests of justice, the identity and prosecutorial 
jurisdiction of a special prosecutor must be made public. In any event, 
the special prosecutor's identity would be made public at the time any 
information was filed or indictment returned. 

Section 593(c) authorizes the court, upon the request of the At- 
torney General, to expand the jurisdiction of any special prosecutor. 
The court is permitted to do this in heu of appointing an additional 
special prosecutor. This is intended to give the court flexibility in 
appointmg special prosecutors. It may be advisable to assign a matter 
to an existing special prosecutor because he is working on a similar or 
related matter or because it would be economical. 

Section 593(d) precludes the court from appointing as a special 
prosecutor any person holding any office of profit or trust under the 
United States. 

Section 593(e) establishes procedures for replacing a special prosecu- 
tor. If a special prosecutor resigns or dies while holding office, tne court 
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may appoint a successor to complete the work of the office. If a 
special prosecutor is removed from office by impeachment and con- 
viction or by the personal action of the Attorney General,^' the court 
can appoint an interim successor. The appointment is only interim 
because the legislation permits a removed special prosecutor to 
obtain judicial review of his removal." After such a review, the court 
will either reinstate the original special prosecutor or will ajjpoint a 
permanent successor. 

Section 594, "Authority and duties of a special prosecutor," out- 
lines the powers and obligations of a special prosecutor. Section 
594(a) provides that, with regard to matters within the special 
prosecutor's prosecutorial jurisdiction, a special prosecutor has full 
power and independent authority to exercise all the investigative and 
prosecutorial functions and powers of the Department of Justice, the 
Attorney General, and officers of the Department of Justice, except 
with respect to matters specifically requiring the Attorney General's 
personal action under section 2516 of title 18, United States Code.'^ 

Section 594(b) provides that a special prosecutor will be compensated 
on a per diem basis at a rate of pay equal to level IV of the E.xecutive 
Schedule." Section 594(c) authorizes a special prosecutor to hire and 
fix the compensation of such persons a.s are necessary to operate his 
office. However, no employee may be ])aid at a rate in excess of the 
maximum provided for level GS-18." 

Section 594(d) requires that the Justice Department, upon the 
request of a special prosecutor, must provide that special prosecutor 
with assistance in the form of access to files, records and materials 
relevant to matters within the special prosecutor's jurisdiction. When 
requested, the Justice Department must also furnish the special 
prosecutor with resources and j)ersonnel needed by the special prosecu- 
tor in order to perform his duties. 

Section 594(e) authorizes a special prosecutor to accept matters 
referred to him by the Attorney General provided that they relate to 
matters within his prosecutorial jurisdiction as established by the 
court. 

Section 595, "Reporting and congressional oversight," establishes 
reporting requirements for a special jirosecutor and spells out con- 
gressional oversight responsibilities. 

Section 595(a) requires a special prosecutor to report to Congress at 
least annually. It also authorizes a special prosecutor to issue such 
other reports or statements that the special prosecutor deems 
appropriate. 

Section 595(b) requires a special prosecutor to submit a final report 
to the court before the conclusion of his duties. This report must fully 
and completely describe his work, including the disposition of all cases 
brought and the reasons for not prosecuting any matter within his 
prosecutorial jurisdiction. The court may release to the Congress, the 

=' See disi ussion o( section i90(ll), pp 10-11 b«low 
"U. 
" 18 use. 12616 requires the Attorney Qeneral, or an Assirtant Attorney General specially designated 

by him. to authorise the nilng of every application to a Federal Jtidge for a wiretap order. 
This limitation upon the authority of a special pr(i.^ccntnr represents a balancing of the special prosecutor's 

need to use wiretaps during the course of his work, which is likely to be limited, with the policy of strictly 
controlling the nseof wiretaps by assigning to the Attorney General, or an Assistant Attorney General that 
he designates, the responsibility of approving applications for wlrelap orders. The connnittee does not be- 
lieve that this provision wi II hamper to any signifli-ant degree the ability of a special prosecutor to carry out 
his responsibilities fully and conipietely. 

>• Cuaently f.Vi.(XiO per year. Thus, a special prosecutor will receive tbe same rate of pay as an Asslitant 
Attorney General, 

u Cumntly $47,;iOO. 
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public or any appropriate ]jerson such portions of the final report as it 
deems appropriate. The court may give pereons named in the report an 
opportunity to submit comments, and these comments may be in- 
cluded as an appendix to the report. The court is also authorized to 
issue appropriate orders to protect the rijjhts of persons named in the 
report and to prevent undue interference with any pending 
prosecution. 

The committee recognizes that a special prosecutor will possess a 
good deal of power and that it is important to make that special prose- 
cutor accountable for the exercise of that power. The provisions of 
sections 595 (a) and (b) arc intended tc achieve that accountability. 
A special prosecutor will know that the conduct of his office will be 
reviewed and its work scrutinized. This should discourage, on the one 
hand, the overreaching of an arbitrary or overzealous special pros- 
ecutor and, on the other hand, the overcaution of a timid special 
prosecutor. 

Section 595(c) requires a special prosecutor promptly to advise the 
House of Representatives of any substantial and credible information 
received that may constitute grounds for impeachment. It further 
provides that nothing in the legislation shall prevent "Congress or 
either House thereof from obtaining information in the course of an 
impeachment proceeding." 

Section 595(d) provides that the appropriate committees of Congress 
shall have oversight jurisdiction with respect to the activities of a 
special prosecutor. A special prosecutor is required to cooperate with 
tne exercise of this oversight jurisdiction. 

Section 595(e) gives members of the judiciary committees of the 
House and the Senate certain powers with respect to obtaining the 
appointment of a special prosecutor. A majority of the majority party 
members or a majority of all nonmajority party members may request 
in writing that the Attorney General apply fcr the appointment of a 
special prosecutor. The Attorney General must respond to this request 
within 30 days. If the Attorney General decides not to apply for the 
appointment of a special prosecutor, he must explain why he decided 
not to. The Attorney General's response may not be made public ex- 
cept to the extent that the appropriate committee, on its own or at the 
Attorney General's request, decides to make public such portions of 
the response as will not, in the committee's judgment, prejudice the 
rights of any individual. 

Section 596, "Removal of a special prosecutor; termination of 
office," deals with the procedure and standards for removing a special 
prosecutor and describes how an office of special prosecutor is ter- 
minated. 

Section 596(a) provides that a special prosecutor may be removed, 
other than by impeachment and conviction, only by the pereonal action 
of the Attorney General and only for "extraordinary impropriety, 
physical disability, mental incapacity, or any other condition that 
substantially impairs the perfonuance of such special prosecutor's 
duties." If a special prosecutor is removed from office, the Attorney 
General must submit to the court and to the judiciary committees of 
Congress a report specifying the facts and the ultimate ground for 
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the removal." A special prosecutor removed by the Attorney General 
may obtain judicial review of his removal by means of a civil action to 
determine if his removal was based upon an error of law or fact." If 
it was, the court may order reinstatement of the removed special 
prosecutor or other appropriate relief. 

Section 596(b) sets fortli 2 ways in which an office of special pros- 
ecutor can be terminated. First, an office of special prosecutor will 
terminate when a special prosecutor notifies the Attorney General 
that the investigation and prosecution of all matters within his 
prosecutorial junsdiction have been completed or so substantially 
completed as to make it appropriate for the Justice Department to 
complete the remaining matters." Second, an office of special pros- 
ecutor will terminate if the court, on its own motion or at the sugges- 
tion of the Attorney General, determines that the investigation and 
prosecution of all matters within a special prosecutor's prosecutorial 
jurisdiction have been completed or so substantially completed that 
it would be appropriate for the Justice Department to finish the re- 
maining matters. The second method of terminating an ofiice of special 
prosecutor is intended to deal with situations where a special pros- 
ecutor is attempting to prolong his office beyond the time it is really 
needed. 

Section 597, "Relationship with Department of Justice," requires 
in subsection (a) that the Justice Department suspend all investiga- 
tions and proceedings on matters witnin a special prosecutor's juris- 
diction. Section 597(b) permits the Attorney General or Solicitor 
General to make a presentation as amicus curiae with regard to issues 
of law raised by any case or proceeding in which a special prosecutor 
participates in an official capacity. 

Section 598, "Termination of effect of chapter," is in es.sence a sun- 
set provision for the special prosecutor mecnanism. It provides that 
new chapter 39 of title 28, United States Code, expires 5 years after 
the enactment of this legislation, except as to the completion of matters 
then pending with a special prosecutor if that special prosecutor 
determines that he ought to com])lete those matters. With respect to 
pending matters, then, chapter 39 will continue in effect until the 
special prosecutor makes a determination that the investigation and 
prosecution of those matters has been completed. The purpose of this 
provision is to enable the Congress to review how the legislation has 
operated in order to determine whether the mechanism should be 
retained or changed. 

" An with reports cnlled for In othfr provisions of the legislation, this report may be 
released. However, the rommlttees or the court may decide to withhold all or any part of It. 

By requlrlHK the Attorney General to specify the ultimate ground for removal, the lejfisla- 
tlon requires the Attorney General to list In his report the statutory reason for remoTlne 
the special prosecutor—oxtrnordlnary Impropriety, physical disability, mental Incapacity, 
or other condition that Kuhstiintlally Imimlrs the special prosecutors performance of duties. 
By requiring the Attorney General to specify the fuels found, the Icjilslatlon requires the 
Attorney General to spell out the facts that lead him to the conclusion of estraordlnary 
Impropriety, physical disability, mental Incapacity, or other condition that substantially 
Impairs the special prosecutor's performnnce of duties. 

^ This standard plves the court n crealer decree of latitude In overturning a decision to 
remove a special prosecutor than It ordlnurllv has In revtewlnc other similar adrolnlstratlrc 
decisions. See actterallu K. C. Davis. .Administrative Law U as.Ol : .07 (3d eri. 1072). 

The committee believes that this Is an Important check upon the possible abuse of the 
removal power by an Attorney Qcnerol. The committee recoBnlTOS that It Is constitu- 
tionally permissible for It to vest tlie removal power exclusively In the appolntlnfs 
court. Sec H.K. Kept. No. 9;t-(100, 9Sd Cone. 1st Sess. 10-11 (197.S). However, the com- 
mittee believes that the preferred course at present Is to permit Attorney GenemI removal 
but to provide adequate safef^uards nealnst the abuse of the removal power. 

" In such a situation, however, the office actually terminates only after the special 
proaecntor files the final report required by I 50S(a). Sre discussion altove, p. 0. 
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Section 2(b) of the legislation amends the table of chapters for title 
28 of the United States Code to show the addition of new chapter 39. 
Section 2(c) of the legislation authorizes the appropriation of such 
sums as are necessary to carry out the provisions of new chapter 39 of 
title 28, United States Code. 
Section 3 

Section 3(a) of the legislation adds a new section, entitled "Assign- 
ment of jutlges to divLsion to appoint special prosecutors," to chapter 3 
of title 28, United States Code. The new section establishes a special 
division of the United States Court of Appeals for the District of 
Columbia Circuit to appoint and define the prosecutorial jurisdiction 
of special prosecutoi-s. It authorizes the Chief Justice of the United 
States to assign 3 judges to serve on the division for 2 year terms. In 
making assignments to the division the Chief Justice is to give prefer- 
ence to senior circuit judges and rotiretl justices.*' One of the judges 
chosen must be from the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, but not more than one judge from any one 
court may be named to the divi-i^ion.^" This is intended to give the 
division a more national makeup. 

Section 3(b) amends the table of sections for chapter 3 of title 28, 
United States Cwle, to show the new section added by the legislation. 
Section 4 

Section 4(a) of the legislation adds a new section, entitled "Disquali- 
fication of officers and employees of the Department of Justice," 
to chapter 31 of title 28, United States Code. It requires the Attorney 
General to issue rules and regulations requiring an officer or employee 
of the Justice Department, including a United States attorney or 
assistant United States attorney, to disqualify himself from involve- 
ment in any investigation or prosecution where such involvement 
could result in a personal, financial or political conflict of interest, or 
the ajipearance of such a conflict. It also states that these rules or 
regulations may provide that a willful violation shall result in removal 
from office. 

Section 4(b) amends the table of sections for chapter 31 of title 28, 
United States Code, to show the new section being added by the 
legislation. 

COST 

Pursuant to clause 7, rule XIII of the Rules of the House of Repre- 
sentatives, the committee, adopting as its own the following cost 
estmate of the Congressional Budget Office, estimates no significant 
costs to the government would be incurred as a result of the enactment 
of this legislation. 

" The bill now refers to "senior rtUred circuit ]ud|[»$" and "senior retired iiistlMs." A committee amend- 
ment, which is technli'ftl in nature, chanRw thp refprences to "senior cin-uit judRtw" and "retired JnslicM". 

A retired Justice or a s<^nior cimiit JudiEC is free to accept or decline the assignment to the division. 28 U.S.C. 
1294. 

* As tLsed in this context, "court" doe^ not include a U.S. District Court or any of the specialized courts. 
Thus, the division ot the U.S. Court of Appeals lor the District of Columbia Circuit will be composed oJ 
active or senior circuit Judges or retired Supreme Court Justices. 
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CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, B.C., May 16, 1978. ' 
Hon. PETER W. RODINO, Jr., 
Chairman, Committee on the Jvdiciary, 
Hottse oj Representatives, 
Washington, B.C. 

DEAR MR. CHAIRMAN: Pursuant to section 403 of the Congres- 
sional Budget Act of 1974, the Congressional Budget Office ^as 
reviewed H.R. 9705, the Special Prosecutor Act of 1978, as ordered 
reported by the House Committee on the Judiciary, May 16, 197.8. 

In the past, the Department of Justice has included the cost of a 
special prosecution as a separate line item in the annual budget of the 
U.S. Government. In cases where a special investigation was conducted 
without assigning a special prosecutor, the Department of Justice has 
allocated departmental resources to perform necessary investigating 
and legal activities. It is therefore likely that most of the cost of a 
special prosecutor appointed imder the provisions of this act wiU be 
offset by savings realized by the Department of Justice. Based on this 
review, it is estimated that no significant costs to the Government 
would be incurred as a result of enactment of this bill. -   ' 

Should the committee so desire, we would be pleased to provide 
further details on this cost estimate. 

Sincerely, 
C.   G.   NUCKOLS 
(For Alice M. Rivlin, 

Director). 

STATB.MENT OF THE BUDGET COMMITTEE 

No statement on this legislation has been received from the House 
Committee on the Budget. 

STATEMENT OF THE COMMITTEE ON GOVERNMENT OPERATIONS 

No statement on this legislation has been received from the House 
Committee on Government Operations. 

INFLATION IMPACT STATEMENT 

H.R. 9705 will have no foreseeable inflationary impact on prices or 
costs in the operation of the national economy. 

OVERSIGHT 

The committee makes no oversight findings. 

COMMITTEE VOTE 

H.R. 9705 was reported out of committee on Tuesday, May 16, 
1978, by a vote of 24-6. 
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 

TITLE 28, UNITED STATES CODE 

' °   • • • * • • • 

Fart Bae. 
I.    ORGANIZATION OF COURTS.  I 

II.    DEPARTMENT OF JUSTICE ---       601 
• ••*••« 

Part H—DEPARTMENT OF JUSTICE 
31.    The Attorney General        501 
33.    Federal Bureau of Investigation--         SSI 
35.    United States Attorneys        641 
37.    United States Marshals         661 
39.    Special prosecutor. 

• • * • * * « 

Part n—DEPARTMENT OF JUSTICE 
Chap. IM, 
31.    The Attorney General        SOI 
33.    Federal Kureau of Investigation       631 
35.    United States Attorneys       641 
37.    United States Marshals.- - -       661 
39.    Special prosecutor. 

• * • • « • « 

Chapter 3.—COURT OF APPEALS 
B«e, 

• * « • * • « 

49.    Atgignment of Judge* to division to appoint special prosecuton. 
• • • • • • « 

§^9. Aaaignment   of   judges   to   division   to   appoint   special 
prosecutors 

(a) Beginning with the two-year period commencing on the date oj the 
enactment of this section three judges or justices shall be assigned for each 
successive two-year period to a division of the United States Court of 
Appeals for the District of Columbia to be the division of the court for the 
purposes of chapter 39 of this title. 

(o) Except as provided under subsection (/) of this section, assignment 
to such division of the court shall not be a bar to other judicial assign- 
ments during the term of such division. 

(c) In assigning juil^es or justices to sit on such division of the court, 
priority shall be given to senior retired circuit judges and senior retired 
justices. 

(d) The Chief Justice of the United States shaU designate and assign 
three circuit court judges or justices, on^ of whom shaU be a judge of the 
United States Court of Appeals for the District of Columbia, to such divi- 
sion of the court. Not more than one judge or justice or retired judge or 
justice may be named to such division from a particular court. 

94-1173  n - TO . 
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(c) Any vacancy in such dioision of the court shall be filled only for the 
remainder oj the two-year period in which such va/Mncy occurs and in the 
same manner as inituU assignments to such division were made. 

(f) Except as otherwise provided in chapter 39 oj this title, no judge or 
justice who as a member of such division of the court participated in a 
function conferred on the division under chapter 39 oj tins title involving a 
special prosecutor shall be eligible to participate in any judicial proceeding 
concerning a matter which involves such special prosecutor while such 
special prosecutor is serving in that office or which involves the exercise oj 
suck special prosecutor's o^ffunal duties, regardless oj whether such special 
prosecutor is still serving m that office. 

Chapter 31^THE ATTORNEY GENERAL 
Sec. 

SS8.    Disqualification of officers and tmployeet of the Department of Juliet, 

• •••••• 
§ 528. DisqualHication of officers and employees of tlie Department 

of Justice 
Tfie Attorney General shall promulgate rules and regulations which 

require the disqualijication oj any officer or employee oj the Department 
oj Justice, including a United States attorney or a member oj such attor- 
ney's staff, jrom participation in a particular investigation or prosecu- 
tion ij suck participation may result in a personal, ^financial, or political 
conflict oj interest, or the appearance tkereoj. Suck rules and regulations 
may provide that a willful violation oj any provision tkereoj skall result in 
removal jrom office. 

Chapter 39^SPECIAL PROSECUTOR 
Sec. 
691. Applicability of provisions of this chapter. 
S9t. Determination whether to apply for appointment of a special proucutor, 
693. Duties of the division of the court. 
694. Authority and duties of a special prosecutor. 
696. Reporting and congressiortal oversight. 
698.    Removal of a special prosecutor; termination of office. 
697. Relationship with Department of Justice. 
698. Termination of effect of chapter. 

%S91. Applicability of provisions of tfiis cfiapter 
(o) Tke Attorney General shaU conduct an investigation pursuant to 

the provisions oj this chapter whenever ike Attorney General receives 
specific information that any oj tke persons described in subsection (6) 
of this section kas— 

(1) violated any Federal criminal law involving the abuse oj Federal 
office; 

(2) violated any Federal criminal law regulating the jinancing or 
conduct oj elections or election campaigns; or 

(S) violated any Federal criminal law relating to the obstruction oj 
justice or perjury, or conspired to violate any s^tch Federal criminal 
law or to defraud the United States. 
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(6) The persoTis referred to in subsection (a) of this section are— 
(/) the President and Vice President; 
{£) any individual serving in a position listed in section 6S12 of 

title 6; 
(5) any indioidval working in the Executive Office of the President 

and compensated at a rate not less than the raU provided for level IV 
of the Executive Schedule under section 6S16 of title 6; 

(4) any individual working in the Department of Justice and 
compensated at a rate not less than the rate provided for level III of 
the Executive Schedule under section 6SI4 of title 5; any assistant 
attorney general; the Director of Central Intelligence; the Deputy 
Director of Central Intelligence; and the Commissioner of Internal 
Revenue; 

(5) any individual who held any office or position described in 
any of paragraphs (1) through (4) of this subsection during the 
ifficumbenqi of the President or during the period the last preceding 
President held office, if such preceding President was of the same 
political party as the inrtimbent President; and 

(6) a national campaign manager or chairman of any national 
campaign committee seeking the election or reelection of the President. 

§S92. Determination  whether to apply for appointment of a 
specied prosecutor 

(a) The Attorney General, upon receiving sneafic information that any 
of the persons described in section 691 (6) of this title has engaged in con- 
duct described in section 691 (o) of this title, shall conduct, for a period not 
to exceed sixty days, such preliminary investigation of the matter as the 
Attorney General deems appropriate. 

{b)(l) If the Attorney Genial, upon completion of the preliminary 
investigation, finds thai the matter is so unsubstantiated that no further 
investigation or prosecution is warranted, the Attorney General shall so 
notify the division of the court specified in section 69S(a) of this title, and 
the division of the court shall hare no poorer to appoint a specicU prosecutor. 

(2) Such notification shall be by memorandum containing a summary 
of the information received and a summary of the results of any preliminary 
investigation. 

(S) Such memorandum shall not be revealed to any third party withovi. 
leave of the division of the court. 

{c)(l) If the Attorney General, upon completion of the preliminary 
investigation, finds that the matter toarrants further investigation or pros- 
ecution, or if sixty days elapse from the receipt of the information without 
a determination by the Attorney General that the matter is so unsuhstan- 
tiated as not to warratU further investigation or prosecution, then the 
Attorney General shall apply to the division of the court for the appointment 
of a special prosecutor. 

(«) If- 
(A) after the filing of a memorandum under subsection (b) of this 

section, the Attorney General receives additional specific information 
about the matter to which such memorandum related; and 

(5) the Attorney General determines, after such additional inves- 
tigation as the Attorney General deems appropriate, Oiat such infor- 
mation warrants further investigation or prosecution; 
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then the Attorney General shall, not later than sixty days after reeeitnng 
such additional information, apply to the division of the court for the 
appointment of a special prosecutor. 

(5) If, in the course of any Federal criminal investigation, the Attorney 
General determines thai the continuation of the investigation or that any 
res^Uting prosecution may so directly and substantially ajffect the political 
or personal interests of the President or the Attorney General or the 
interests of the President's political party as to maJce it inappropriate in 
the interest of the administration of justice for the Department of Justice 
to conduct siich investigation, then the Attorney General shall apply to tfie 
division of the court for the appointment of a special prosecutor. 

(<f)(/) Any application vnder this chapter shall contain sufficient 
information to assist the division of the court to select a special prosecutor 
and to define that special prosecutor's prosecutorial jurisdiction. 

(£) No application umler this chapter shall be revealed to any third 
party without leave of the division of the court. 

(e) The Attorney General may ask a special prosecutor to accept referral 
of a matter that relates to a matter unthin that special prosecutor's prose- 
cutorial jurisdiction. 
§ 593. Duties of the division of the court 

(a) The division of the court to which this chapter refers is the division 
estahlished uruler section 49 of this title. 

(6) Upon receipt of an application under section 692{c) of this title, 
the division of the court shall appoint an appropriate special prosecutor 
and shall define that special prosecutor's prosecutorial jurisdiction. A 
special prosecutor's identity and prosecutorial jurisdiction shall be made 
public upon request of the Attorney General or upon a determination of 
the division of the court that disclosure of the identity and prosecutorial 
jurisdiction of such special prosecutor would be in the best interests of 
justice. 

(c) The division of the court, upon request of the Attorney General 
which may be incorporated in an application vnder this chapter, may 
expand the prosecutorial jurisdiction of an existing special prosecutor, 
arul such expansion may be in lieu of the appointment of an additional 
special prosecutor. 

(d) The dimsion of the court may not appoint as a special prosecutor 
any person who holds any office of profit or trust under the United States. 

(e) If a vacancy in office arises by reason of the resignation or death 
of a special prosecutor, the division of the court may appoint a special 
prosecutor to complete the vork of the special prosecutor whose resignation 
or death caused the vacancy. If a vacancy in office arises by reason of the 
removal of a special prosecutor, the division of the courtmay appoint an 
acting special prosecutor to serve until any judicial review of such removal 
is completed. Upon the completion of such judicial review, the division of 
the court shall take appropriate action. 
§ 594. Authority and duties of a special prosecutor 

(a) Notwithstanding any other provision of law, a special prosecutor 
appointed under this chapter shall have, with respect to cUl matters in such 
special prosecutor's prosecutorial jurisdiction established under this 
chapter, full pmver and independent authority to exercise all investigative 
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and prosecutorial functions and poviers of the Department of Justke, the 
Attorney General, and any other officer or employee of the Department of 
Justice, except that the Attorney General shall exercise direction or control 
as to those matters that specifically require the Attorney General's personal 
action under section 2516 of title 18. 

(6) A special prosecutor appointed under this chapter shall receive 
compensation at a per diem rate equal to the rate of basic pay for level IV 
of the Executive Schedule under section 6316 of title 5. 

(c) For the purposes of carrying out the duties of the office of special 
prosecutor, a special prosecutor shall ham power to appoint, fix the 
compensation, and assign the duties of such employees as such special 
prosecutor deems necessary (including investigators, attorneys, and part- 
time consultants). The posiJions of all s^ich employees are exempted from 
the competitive service. No such employee may be compensated at a rate 
exceeding the maximum rate provided for GS-IS of the General Schedule 
under section 6S32 of title 6. 

(d) A special prosecutor may request assistance from the Department of 
Justice, and the Department of Justice shall provide that assistance, which 
may include access to any records, files, or other materials relevant to 
matters within such special prosecutor's prosecutorial jurisdiction, and 
the itse of the resources and personnel necessary to perform s^ich special 
pro.secutor's duties. 

(e) A special prosecutor may accept referral of a matter by the Attorney 
General, if the matter relates to a matter within the prosecutorial jurisdic- 
tion established by the division of the court. 
§595. Reporting and congressional oversight 

(a) A special prosecutor appointed under this chapter may make public 
from time to time, and shall send to the Congress at least annually, state- 
ments or reports on the activities of such special prosecutor. These state- 
ments and reports shall contain such information a« thai special prosecutor 
deems appropriate. 

(b)(1) In addition to any reports made under subsection (a) of this 
section, and before the termination of a special prosecutor's office under 
section 596(b) of this title, s^ich special prosecutor shall submit to the 
division of the court a report under this siibsection. 

(2) A report under this subsection shall set forth fully ami completely a 
description of the work of the special prosecutor, including the disposition 
of all cases brought, and the reasons for not prosecuting any matter within 
the prosecutorial jurisdiction of such special prosecutor which was not 
prosecuted. 

(3) The division of the court may release to the Congress, the public, or 
to any appropriate person, such portions of a report made under this 
subsection as the division deems appropriate. The division of the court 
shall make such orders as are appropriate to protect the rights of any 
individual named in such report and to prevent undue interference vrith 
any pending prosecution. The division of the court may make any portion 
of a report under this section aixiilable to any individual named in such 
report for the purposes of receiving within a time limit set by the division 
of ths court any comments or factual information that such individual may 
submit. Such comments and factual information, in whole or in part, may 
in the discretion of such division be included as an appendix to such 
report. 
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(c) A special prosecutor shall promptly advise the Ilmtse oj Eepresenl- 
atives oJ any substantial and credible information which such special 
prosecutor receives that may constitute grounds jor an impeachment. 
Nothing in this chapter or section 40 oj this title shall prevent the Congress 
or either House ihereoj jrora obtaining information in the course of an 
impeachment proceeding. 

Xd) The appropriate committees of the Congress shall have oversight 
jurisdiction vnth respfct to the official conduct of any special prosecutor 
appointed under this chapter, and such special prosecutor shall iiave the 
duty to cooperate with the exercise of such oversight jurisdiction. 

(e) A majority of majority jmrty members or a majority of all non- 
majority party members of a judiciary committee of eitlier llovse of the 
Congress may reiiuest in writing that the Attorney General apply for the 
appointment of a special prosecutor under this chapter. Not later than 
thirty days after the receipt of such a request, the Attorney General 
shall provide written notiUcation of any action the Attorney General has 
taken under this chapter in response to such request and, if no application 
has been made to the diinsionqf the court, why such application was not 
made. Such written notification shall be provided to the committee on which 
the persons maJcing the request serve, and sfiall not be revealed to any third 
party, except that the committee may, cither on its own initiative or upon 
the request of the Attorney General, make public such portion or portions 
of such notification as vnU not in the committee's judgment prejudice the 
lights of any individual. 
%S96. Removal of a special prosecutor; termination of office 

(a)(1) A special prosecutor appointed under this chapter may be re- 
moved from office, other than by impeachment and conviction, only by the 
personal action of the Attorney General and only for extraordinary im- 
propriety, physical disability, mental incapacity, or any otloer condition 
that substanticUly impairs the performance of such special prosecutor's 
duties. 

(2) If a special vrosecutor is removed from office, the Attorney General 
shall promptly submit to the division of the court and the judiciary 
committees of the Senate and the House of Representatives a report 
specifying the facts found and the ultimate grounds for such removal. The 
committees shall make available to the public such report, except that each 
committee may, if necessary to avoid prejudicing the interests of the United 
States or of any individval, delete or postpone publishing any or all of the 
report. The division of the court may release any or all of such report in the 
same manner as a report released under section 526(b)(S) of this title and 
under the same limitations as apply to the release of a report under that 
section. 

(S) A special prosecutor so removed may obtain judicial review of the 
removal in a civil action commenced before the division of the court and, 
if such removal «'as based on error of law or fact, may obtain reinstatement 
or other appropriate relief. The division of the court shall cause such an 
action to be in every uay expedited. 

(b)(1) An office of special prosecutor shall terminate when (A) the 
special prosecutor notifies the Attorney General that the investigation of aU 
matters within the prosecutorial jurisdiction of such special proseaitor or 
accepted by such special prosecutor under section 694(e) of this title, and 
any resulting prosecutions,  have  been completed or so  substantially 
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completed that it would be appropriate for the Department oj Justice to 
complete siich investigations and proscutions and (JB) the special •pros- 
ecutor files a report in JuU compliance with section 595(b) of this title. 

{2) The division of the court, either on its own motion or upon suggestion 
of the Attorney General, may terminate an office of special prosecutor at 
any time, on the ground that the investigation of all matters within the 
prose^utorial jurisdiction of the special prosecutor or accepted by such 
special prosecutor under section 594(e), and any resulting prosecutions, 
nave been completed or so substantially completed that it would be appro- 
priate for the Department of Justice to complete such investigations and 
prosecutions. 
§597. Relationship with Department of Justice 

(a) Whenever a matter is in the prosecutorial jurisdiction of a special 
prosecutor or has been accepted by a special prosecutor under section 694(«) 
of this title, the Department of Justice, the Attorney General, and all other 
offices and employees of the Department of Justice shall suspend all investi- 
gations and proceedings regarding such matter, except to the extent 
required by section 694(d) of this title. 

(b) Nothing in this chapter shall prevent the Attorney General or the 
Solicitor General from making a presentation as amicus curiae to any 
court as to issues of law raised by any case or proceeding in which a special 
•prosecutor participates in an o^cial capacit-y or any appeal of such a 
case or proceeding. 
§598. Termination of effect of chapter 

This chapter shall cease to have effect five years after the date of the 
enactment of this chapter, except thai this chapter shall continue in effect 
with respect to then pending matters before a special prosecutor that in 
the judgment of such special prosecutor require such continuation until 
that special prosecutor determines such mattters have been completed. 
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ADDITIONAL VIEWS OF HON. ELIZABETH HOLTZMAN 

I support H.R. 9705, the Special Prosecutor bill, and have worked 
hard for its passage for the past four years. As Watergate demonstrates, 
the Department of Justice, which is controlled by the President's 
appointee, cannot always be relied on to conduct a full and independent 
investifration of executive branch ofticials accused of criminal 
wrongdoing. 

The bill recognizes this, but it takes the unrealistic position that the 
Justice Department will never be politically inhibited when it investi- 
gates Members of Congress. The Korean mvestigation is an obvious 
exami)le of a case involving Membei-s of Congress in which the Depart- 
ment has not done its job as rigorously as we would have wished. 

I do not believe that there can be any compromise with the principle 
that Members of Congiess, like executive branch officials, should be 
held strictly accountable \mder the law. There can be no justice when 
there is a dual system of laws—one for the high and mighty and one 
for everyone else. 

ELIZABETH HOLTZMAN. 
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DISSENTINTT VIEWS OF MESSRS. WIGGINS, McCLORY. 
BUTLER. MOORHEAD OF CALIFORNIA, AND KINDNESS 
ON H.R. 9705 

H.R. 9705 requires unquestioning acceptance of several question- 
able premises. First, one must agree that a 189-year-old system—that 
of centralized responsibility for enforcing all the country's laws—is 
inherently defective. Secondly, one is asked to concede there is a na- 
tional perception of this defect. Finally, one is required to embrace 
the specifics of the bill's proposed solution. 

We believe that in creating three separate branches of Government, 
the Founding Fathers devised a remarkable administrative mecha- 
nism. Without question, the Founders foresaw tliat each branch would 
at some time be in the unavoidable position to influence its own inter- 
ests, either institutional or personal. They loiew Congress would vote 
on its own salary, judges would decide cases granting more power to 
the judiciary, and that the executive branch would enforce all laws, 
even against executive officers. Therefore, tliey interwove checks and 
balances so that each branch was accountable to another and tensed the 
entire system by ultimate accountability to the electorate. The result 
has been so successful tliat we feel it pointless lo tinlcer with it. 

To argue that the executive is so inherentiv imtrustworthy simply 
lacks persuasive logic. The answer to this first proposition is that 
existing constitutional checks and l>alances sufficiently insure proper 
functioning of the Government. If an Attorney General cannot be 
trusted to enforce the law against the Executi^-e. the remedy is im- 
peachment and not the cloning of an additional Attorney General to do 
the job of the first. The latter course embarks upon a misbegotten path 
lined with real possibilities for duplication and a lack of accountability 
we fear to tempt. 

Next, proponents of H.R. 9705 argue that it satisfie,s a widespread 
public discontent with the status quo. a discontent arising from the 
Watergate experience. However, during A^'atei-gato. two Attorneys 
General, a Vice President, and numerous higli executive officials were 
convicted of crimes, and congressional resort to impeachment broiight 
about a Presidential resignation—all without H.R. 9705. Far from fail- 
ing, the Government proved itself so conspicuously effective that we- 
cannot accept the misreading of public perception •which underlies 
H.R. 9705's second premise. 

Even granting these first two propositions, one must still adopt a 
proposed solution that is demonstrably ineffective. The hill permits the 
Attorney General (>0 days to investigate charges against hijrh executive 
officials, including himself, after which he is to decide whether these 
charges warrant further investigation or prosecution. If he decides 
further action is warranted, he must apply to a special court panel' 
for the appointment of a special prosecutor. 
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However, both the Attorney Greneral and the President already have 
the power to appoint a special prosecutor and have exercised it nu- 
merous times to investigate or prosecute executive wrongdoing. Al- 
though the appointment of a special prosecutor during the Teapot 
Dome scandal was the most famous instance prior to Watergate, special 
prosecutors were also appointed during the Truman ana Grant ad- 
ministrations. 

To prepattern the exercise of this power with a "trigger mechanism" 
assumes that this Congress can anticipate all instances in which the 
Attorney General should not and would not prosecute with objectivity 
and zeal. The existence of an independent prosecutor is so extraordi- 
nary that it sliould occur only in cases of considerable magnitude and 
sensitivity and these are unforeseeable. However, H.R. 9705 promises 
that not a month would go by without the appointment of still another 
special prosecutor accompanied by progressive trivialization of a proc- 
ess whicli has served us so well in cases of genuine need. 

In formulating its supposed cure, the oill becomes so infected with 
practical problems that its utility is largely academic. Just the follow- 
ing few questions from an endless litany emphasize that H.R. 9705 
would institutionalize confusion. Wliat constitutes "specific infoi-ma- 
tion" of criminal activities? When can the Attorney General be 
charged with receipt of this information? Can he be tnisted to inves- 
tigate allegations relating to himself? What criminal laws involve 
"abuse of Federal office"? ^Vhat if the Attorney General improperly 
decides tliat a matter does not warrant further action? How many 
special prosecutors are likely to be appointed? 

Since the Attorney General's decision not to apply for the appoint- 
ment of a special prosecutor entails the exercise of discretion, man- 
damus would not lie to compel that discretion be exercised in any par- 
ticular manner. E^Tn in those instances where the Attorney General's 
actions under H.R. 9705 are arguably ministerial (applying for a 
special prosecutor when he com&s to no decision within sixty days), 
there would likely be no one with standing to seek mandamus. Al- 
though the House or Senate Judiciary Committees, in whole or in part, 
mav request the Attorney General to appoint a special prosecutor, 
H.R. 9705 creates no more power to enforce that request than now 
exists. 

Since neither court nor Congress can force the Attorney General to 
apply for a special prosecutor if he chooses not, this bill merely en- 
gages in cosmetic con^'ohitions which return us to the point of origin. 
No more protection than currently exists is offered against the un- 
trustworthy Attorney General. 

Moreover, the.se objections have so far been based only upon dis- 
agreement with the policy of H.R. 9705 and criticism of how this 
policy is implemented. We have ignored the question of whether a 
vmiTt may constitutionally appoint a special prosecutor under the 
separation of powers doctrine. Suffice it to say that this is a question of 
considerable importance for which there is no unanimity of judicial 
or academic opinion. However the judiciary decides this issue, it will 
surely involve the Congress, courts, and the Department of Justice in 
an extensive and useless imbroglio. 
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Although packaged as a corruption combattant, H.R. 9705 in reality 
is a device for delay. Instead of encouraging the Attorney General to 
act with dispatch in weeding out wrongdoing, the bill requires a time- 
consuming pass off of responsibility. 

Like too many bills we have seen in this Congress, H.R. 9705 pre- 
scribes an illusory remedy for an illusory problem. It deludes the 
American people into believing that we have acted to stamp out cor- 
niption when in fact we have not. 

Far from a noble enterprise, the bill represents congressional abdi- 
cation of its duty to scrutmize how well justice is being administered 
by the executive branch. When talk of corruption grips the Nation, it 
may seem safer for Congress to assign this duty to a remote and un- 
accountable figure. But Uiis only indicates that responsibility is more 
easily abdicated than exercised. 

For these reasons, we respectfully dis.sent. 
CHARLES E. WIGGINS. 
ROBERT MCCLORY. 
M. CALDWFXL BUTLER. 
CARLOS J. MOORIIEAD. 
THOMAS N. KINDNESS. 
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APPENDIX 5 

The Senate included Special Prosecutor provisions in S. 555, which 
it passed on June 27,1977. 

95ra CONGRESS 
iBT SESSION S.555 

IN THE SENATE OF THE UNITED STATES 

JULY 28 (legislative day, JULY 19), 1977 

Ordered to be printed as passed 

AN ACT 
To establish certain Federal agencies, effect certain reorganiza- 

tions of the Federal Government, to implement certain re- 

forms in the operation of the Federal Government and to 

preserve and promote the integrity of public official and 
institutions, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "public Officials Integrity 

4 Act of 1977". 
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1 TITLE I-AMENDMENTS TO TITLE 28,  UNITED 

2 STATES CODE 

3 SPECIAL  PnOSECTJTOB 

4 SEC. 101.  (a) Title 28 of the United States Code is 

5 amended by inserting immediately after chapter 37 the fol- 

6 lowing new chapter: 

7 "Chapter 39.—SPECIAL PROSECUTOR 

"8*c. 
"591. Applicability of provisions of tliis cliaptcr. 
"592. Application for appointment of a sjiecial prosecutor. 
"593. Duties of the division of the court. 
"594. Authority and duties of a special prosecutor. 
"595. Reporting and congressional oversight. 
"596. Removal of a special prosecutor; termination of office. 
"597. Relationship witli Dcpaitnicnt of Justice. 
"508. Termination of effect of cliapter. 

g "§ 591. Aiq>licability of provisions of this chapter 

9 " (a) The Attorney General shall conduct an investiga- 

10 tion pursuant to the provisions of this chapter whenever the 

11 Attorney General receives specific information that any of 

12 the persons described in subsection (b) of this section may 

13 have violated any Federal crimmal law other than a viola- 

14 tion constituting a petty offense. 

15 "(b)  The persons refen-ed to in subsection (a) of this 

16 section are— 

17 " (1) The President or Vice President. 

18 " (2) Any individual serving in a position listed in 

19 section 5512 of title 5. 

20 "(3)   Any individual  working in the Executive 

21 Office of the President and compensated at a rate not less 



278 

1 than the rate provided for level IV of the Executive 

2 Schedule under section 5315 of title 5. 

3 " (4) Any individual working in the Department of 

4 Justice and compensated at a rate not less than the rate 

5 provided for level III of the Executive Schedule under 

6 section 5314 of title 5; any assistant attorney general 

7 involved in criminal law enforcement; the Director of 

8 Central Intelligence; the Deputy Director of Central 

9 Intelligence; and the Commissioner of Internal Revenue. 

10 " (5) Any individual who held any oflBce or position 

11 described in any of paragraphs (1) through (4) of this 

12 subsection during the term of the President in office on 

13 the date the Attorney General receives the information 

14 under subsection (a)   (hereafter in this subsection re- 

15 ferred to as the 'incumbent President')  or during the 

16 period during which the President immediately preced- 

17 ing such incumbent President held office, if such pre- 

18 ceding President was of the same political party as the 

19 incumbent President. 

20 " (6) A national campaign manager or chairman of 

21 any national campaign committee seeking the election or 

22 reelection of the President. 

23 "C^)  For the pui-poses of section 592 (i)   of this 

24 title, a Representative or Senator in the Congress of the 

25 United States. 



279 

1 "§ 592. Application for appointment of a special prosecutor 

2 " (a) The Attorney General, upon receiving specific in- 

3 formation that any of the individuals described in section 

4 591 (b) may have violated any Federal criminal law other 

5 than a violation constituting a petty offense, shall conduct, 

6 for a period not to exceed ninety days, such preliminary' in- 

7 vestigation of the matter as tlie Attorney General deems ap- 

8 propriate. The Attorney General, upon notifying in writing 

9 the division of the court specified in section 593 (a)   (herein- 

10 after referred to as the 'division of the court')  of tlie need 

11 for additional time to complete a preliminary investigation 

12 and the reasons why additional time is needed, shall have 

13 thirty days to complete such preliminary investigation. 

14 "(b) (1) If the Attorney General, upon completion of 

15 the prehminary investigation, finds that the matter is so 

16 unsubstantiated that no further investigation or prosecution 

17 is warranted, the Attorney General shall so notify the divi- 

18 sion of the court and the division of the court shall have no 

19 power to appoint a special prosecutor. 

20 "(2)  The notification by the Attorney General of the 

21 division of the court shall be by memorandum containing a 

22 summary of the information received and a summary of the 

23 results of any preliminary investigation. 

24 "(3)  Such memorandum shall not be revealed to any 
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1 individual outside (he court or the Department of Justice 

2 without leave of the division of the court. 

3 "(f) (1)  If the Attorney General, upon completion of 

4 the preliminary investigation, finds that the matter warrants 

5 further investigation or prosecution, or if ninety days (one 

6 hundred and twenty days in the case of an extension) elapse 

7 from the receipt of the information without a detennination 

8 by the Attorney General that the matter is so unsubstantiated 

9 as to not warrant further investigation or prosecution, then 

10 the Attorney General shall apply to the division of the court 

11 for the appointment of a special prosecutor. 

12 " (2) Each application for the appointment of a special 

13 prosecutor shall contain sufficient information to enable the 

14 division of the court to select a special prosecutor and to define 

15 that special prosecutor's prosccutorial jurisdiction. 

16 "(3)   Such application shall not be revealed to any 

17 individual outside the court or the Department of Justice 

18 without leave of the division of the court. 

19 "(d)(l)If- 

20 " (A)   after the  filing of a memorandum under 

21 subsection   (b)   of this section, the Attorney General 

22 receives additional specific information about the matter 

23 to which such memorandum related; and 

24 " (B) the Attorney General determines, after such 
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1 additional investigation as the Attorney General deems 

2 appropriate, that such information warrants further in- 

3 vestigation or prosecution; 

4 then the Attorney General shall, not later than ninety days 

5 after receiving such additional information, apply to the divi- 

6 sion of the court for the appointment of a special prosecutor. 

7 "(2) Each application for the appointment of a special 

8 prosecutor shall contain sufficient information to enable the 

9 division of the court to select a special prosecutor and to 

10 define that special prosecutor's prosecutorial jurisdiction. 

11 "(3)   Such application shall not be revealed to any 

12 mdividual outside the court or the Department of Justice 

13 without leave of the division of the court 

1^ "(e) (1)   For the purpose of this section, a conflict 

^^ of interest or the appearance thereof is deemed to exist when- 

16 ever the continuation of an investigation or the outcome 

1^ thereof may directly and substantially affect the partisan 

1^ political or personal interests of the President, the Attorney 

19 General, or the interests of the President's political party. 

20 "(2) Whenever it reasonably appears that a conflict of 

21 interest, as defined in paragraph (1), exists, with respect to 

22 an investigation of specific information that an individual 

23 may have violated any Federal criminal law other than a 

24 violation constituting a petty offense, the Attorney General 

94-672 O - 79 - 19 
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1 shall conduct a preliminary investigation as required by 

2 subsection (a). 

3 "(3) (A) If the Attorney General, upon completion of 

4 the preliminary investigation, finds that the matter is so 

5 unsubstantiated that no further investigation or prosecution 

6 is warranted, the Attoraey General shall so notify the division 

7 of the court pursuant to subsection (b). 

8 " (B) If the Attorney General, upon completion of the 

9 preliminary investigation, finds that the matter warrants fur- 

10 ther investigation or prosecution or if ninety days   (one 

11 hundred and twenty days in the case of an extension) has 

12 elapsed from the time of tlie Attorney General's finding in 

13 paragraph   (2)  without a determination by the Attorney 

14 General that the matter is so unsubstantiated as not to war- 

15 rant further investigation or prosecution, then the Attorney 

16 General shall— 

17 " (i) apply to the  division of the court for the ap- 

18 pointment of a special prosecutor pursuant to subsection 

19 (c) ; or 

.20 " (ii) submit a memorandum to the division of the 

21 court setting forth the reasons why a special prosecutor 

22 is not required under the standard set forth in paragraph 

23 (1) of this subsection. 

24 " (C)  If the Attorney General concludes that appoint- 
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1 ment of a special prosecutor is not required under the stand- 

2 ard set forth in paragraph (1) of this subsection, the division 

3 of di« court shall review the information provided by the 

4 Attorney General with respect to whether a conflict, as 

5 described in paragraph (1), exists. Upon request of the divi- 

6 sion of the court, the Attorney General shall make available 

7 to the division all documents, materials, and memorandums 

8 as the division finds necessary to carry out its duties under 

9 this subsection. If the division finds that continuing the investi- 

10 gation by the Department of Justice would create a conflict 

11 of interest, or the appearance thereof, as defined in para- 

12 graph (1), the division shall appoint a special prosecutor. 

18 " (f) Any determinations or applications required to be 

14 made under this section by the Attorney General shall be 

15 made by the Director of the OflBce of Government Crimes if 

16 l^e information or allegations involve the Attorney General. 

17 " (g) The Attorney General's determination under sub- 

IS section  (c),   (d), or  (e)  to apply to tiie division of the 

19 court for tiie appointment of a special prosecutor shall not 

20 be reviewable in any court. 

21 " (h) Documents, materials, and memorandums supplied 

22 to the court by the Department of Justice under this sub- 

23 section shall not be revealed to any individual outside the 

24 court or the Depaitment of Justice without leave of the divi- 

25 sion of the court. 

26 "(i) (1)  Notwithstanding any other provision of this 
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1 title, the Attorney General shall, upon enactment of this 

2 title, conduct for a period not to exceed ninety days, a pre- 

3 liminary investigation into whether there has been since 

4 1970 improper or illegal conduct on the part of any Repre- 

5 sentative or Senator in the Congress of the United States 

6 with respect to the receipt or acceptance of Jiny valuable 

7 consideration from representatives of any foreign government 

8 in order to influence legislation or other Government action. 

9 " (2) (A) If the Attorney General, upon completion of 

10 the preliminary investigation, finds that the matter is so un- 

11 substantiated that no further investigation or prosecution is 

12 warranted, the Attorney General shall so notify the division 

13 of the court pursuant to subsection (b). 

14 " (B) If the Attorney General, upon completion of the 

15 preliminary investigation, finds that the matter warrants 

16 furtlier investigation or prosecution or if ninety days has 

17 elapsed from the time of enactment of this title without a 

13 finding  by  tiie  Attorney  General that the matter is so 

19 unsubstantiated as not to warrant further investigation or 

20 prosecution, then the Attorney General shall apply to the 

21 division of the court for the appointment of a special prose- 

22 cutor pursuant to subsection  (c). 

23 "§ 593. Duties of the division of the court 

24 "(a) The division of the court which is referred to in 

25 this chapter, and to which functions are given by this chap- 

26 ter, is the division established under section 49 of this title. 
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1 "(b) Upon receipt of an application under subsection 

2 (c),  (d),  (e), or  (f)  of section 592, the division of the 

3 court shall appoint an appropriate special prosecutor and 

4 shall define the jurisdiction of that special prosecutor. The 

5 court may  define such jurisdiction  to extend  to  related 

6 matters. A special prosecutor's identity and prosecutorial 

7 jurisdiction shall be made public upon request of the Attorney 

8 General or upon the determination of the division of the court 

9 that disclosure of the identity and prosecutorial jurisdiction 

10 of such special prosecutor would be in the best interest of 

11 justice. In any event the identity and prosecutorial jurisdic- 

12 tion of such prosecutor shall be made public when any indict- 

13 ment is returned. 

14 "(c)  The division of the court, upon request of the 

15 Attorney General, may assign new matters to an existing 

16 special prosecutor or may expand the prosecutorial jurisdic- 

1"^ tion of an existing special prosecutor to include related mat- 

18 ters. Such request may be incorporated in an application for 

19 the appointment of a special prosecutor under this chapter. 

20 " (d) The division of the court may not appoint as a 

21 special prosecutor any person who holds or recently held 

22 any office of profit or trust under the United States. 

23 "§ 594. Authority and duties of a special prosecutor 

84 "(a)  Notwithstanding any other provision of law, a 

25 special prosecutor appointed under this chapter shall have, 
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1 with respect to all matters in such special prosecutor's proso- 

2 cutorial jurisdiction established under this chapter, full power, 

3 and independent authority— 

4 " (1) to conduct proceedings before grand juries and 

5 other investigations ; 

6 "(2) to participate in court proceedings and engage 

7 in any litigation, including civil and criminal matters, 

8 as he deems necessary; 

9 " (3) to appeal any decision of a court in any case 

10 or proceeding in which such special prosecutor par- 

11 ticipates in an oflBcial capacity; 

12 " (4) to review all documentary evidence available 

13 from any source; 

14 " (5) to determine whether to contest the assertion 

15 of any testimonial privilege; 

16 " (6) to receive appropriate national security clear- 

17 ances and, if necessary, contest in court, including, where 

18 appropriate, participation in in camera proceedings, any 

19 claim of privilege or attempt to withhold evidence on 

20 grounds of national security; 

21 " (7) to make applications to any Federal court for 

22 a grant of immunity to any witness, consistent with ap- 

23 plicable statutory requirements, or for warrants, sub- 

24 penas, or other court orders, and for purposes of sections 

25 6003, 6004, and 6005, of title 18, a special prosecutor 
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1 may exercise the authority vested in a United States At- 

2 tomey or the Attorney General; 

8 " (8) to inspect, obtain, or use the original or a copy 

4 of any tax return, in accordance with the applicable 

5 statutes and regulations, and for purposes of section 6103 

0 of title 26, and the regulations issued thereunder, a spe- 

7 cial prosecutor may exercise the powers vested in a 

8 United States Attorney or the Attorney General; 

9 " (9) to initiate and conduct prosecutions in any 

J0 court of competent jurisdiction, frame and sign indict- 

JX ments, file informations, and handle all aspects of any 

12 case in the name of the United States; and 

13 "(10) to exercise all other investigative and pros- 

14 ecutorial functions and powers of the Department of 

15 Justice, the Attorney General, and any other officer or 

16 employee of the Department of Justice, except that the 

17 Attorney General shall exercise direction or control as to 

18 those matters that specifically require the Attorney Gen- 

19 eral's personal action under section 2516 of title 18. 

20 " (b) A special prosecutor appointed under this chapter 

21 shall receive compensation at a per diem rate equal to the 

22 rate of basic pay for level IV^ of the ExeaUive Schedule 

23 under section 5315 of title 5. 

24 "(c)   For the purposes of carrying out tlie duties of 

25 the office of special prosecutor, a special prosecutor shall 
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1 have power to appoint, fix the compensation, and assign the 

2 duties of such employees as such special prosecutor deems 

3 necessary (Including investigators, attorneys, and part-time 

4 consultants). The positions of all such employees are ex- 

5 emptcd from the competitive service. No such employee may 

Q be compensated at a rate exceeding the maximum rate pro- 

7 vided for GS-18 of the General Schedule under secdon 5332 

8 of title 5. 

9 " (d) If requested by a special prosecutor, the Depart- 

10 ment of Justice shall provide to such special prosecutor assist- 

11 ance which shall include full access to any records, files, or 

12 other materials relevant to matters within his prosecutorial 

13 jurisdiction, and providing to such special prosecutor the re- 

14 sources and personnel required to perform such special pros- 

15 ecutor's duties. 

16 "(e) A special prosecutor may ask the Attorney General 

17 or the division of the court to refer matters related to the 

18 special prosecutor's prosecutorial jurisdiction. A special pros- 

19 ecutor may accept referral of a matter by the Attorney Gen- 

20 eral, if the matter relates to a matter within such special 

21 prosecutor's prosecutorial jurisdiction as established by the 

22 division of the court. If such a referral is accepted, the special 

23 prosecutor shall notify the division of the coulrt. 

24 " (f) To the maximum extent practicable, a special prose- 

25 cutor shall comply with the written policies of the Depart- 
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1 ment of Justice respecting enforcement of the criminal laws 

2 wliich have been promulgated prior to the special prosecutor's 

3 appomtment. 

4 "§ 595. Reporting and congrressional oversight 

5 " (a) A special prosecutor appointed under this chapter 

6 may from time to time make public, or send to the Congress, 

7 statements or reports on the activities of such special prosccu- 

8 tor. These statements and reports shall contain such informar 

9 tion as that special prosecutor deems appropriate. 

10 "(b) (1) In addition to any reports made under sub- 

11 section  (a)  of this section, a special prosecutor appointed 

12 under this chapter shall, at the conclusion of such special 

13 prosecutor's duties, submit to the division of the court a 

14 report under this subsection. 

15 " (2)  Such report shall set forth fully and completely 

16 a description of the work of the special prosecutor, including 

17 the disposition of all cases brought, and the reasons for not 

18 prosecuting any matter within the prosecutoriaJ jurisdiction 

19 of such special prosecutor which was not prosecuted. The 

20 report shall be in sufficient detail to allow determination of 

21 whether the special prosecutor's investigation was thoroughly 

22 and fairly completed. 

23 " (3) The division of the court may release to the Con- 

24 gress, the public, or to any appropriate person,  without 

25 comment on the contents of the report, such portions of a 
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1 court to challenge the action of the Attorney General under 

2 this subsection by seeking reinstatement or other appropriate 

3 relief. The division of the court shall cause such an action in 

4 every way to be expedited. If a special prosecutor is removed 

5 from office, the Attorney General shall promptly submit to the 

6 judiciary committees of the Senate and the House of Bepre- 

7 senta lives a report describing with particularity the grounds 

8 for such action. The committees shall make available to the 

9 public such report, except that each committee may, if neces- 

10 sary to avoid prejudicing the legal rights of any individual, 

11 delete or postpone publishing such portions of the report, or 

12 the whole report, or any name or other identifying details. 

13 "(b) (1) An office of special prosecutor shall terminate 

14 upon the submission by the special prosecutor of written 

15 notification to the Attorney General that the investigation of 

16 all matters within the prosecutorial jurisdiction of such special 

17 prosecutor, or accepted by such special prosecutor under scc- 

18 tlon 594(e), and any resulting prosecutions, have been 

19 completed or so substantially completed that it would be 

20 appropriate for the Department of Justice to complete such 

21 investigations and prosecutions. No such submission shall be 

22 efTective to terminate such office until after the completion 

23 and filing of the report required under section 595(b)  of 

24 this title. 

25 " (2) The division of the court, either on its own motion 
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2 or upon the personal recommendation of the Attorney Gen- 

2 eral, may terminate an oflBce of special prosecutor at any time 

3 on the ground that the investigation of all matters within the 

^ prosecutoiial jurisdiction of the special prosecutor, or accepted 

g by such special prosecutor under section 594 (e), and any re- 

Q suiting prosecutions, have been completed or so substantially 

rj completed that it would be appropriate for the Department of 

g Justice to complete such investigations and prosecutions. At 

9 the time of termination, the special prosecutor shall file the 

10 report required by section 595(b) of this title. 

11 "§ ^7- Relationship with Department of Justice 

12 " (a)  Whenever a matter is in the prosecutorial juris- 

13 diction of a special prosecutor or has been accepted by a 

14 special prosecutor under section 594(e), the Department 

15 of Justice, the Attorney General, and all other officers and 

16 employees of the Department of Justice shall suspend all in- 

17 vestigations and proceedings regarding such matter, except 

18 as otherwise required by section 594(d)  of this title, and 

19 except insofar as the special prosecutor agrees in writing 

20 that such investigations or proceedings may be continued by 

21 the Department of Justice. 

22 "(b)  The Attorney General or the Solicitor General 

23 may, to the extent provided under existing law, make a 

24 presentation to any court as to issues of law raised by any 
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1 case or proceeding in which a special prosecutor participates 

2 in an official capacity, or any appeal of such a case or 

3 proceeding. 

4 "§ 598. Termination of effect of chapter 

5 "This chapter shall cease to have effect five years after 

6 the date on which it takes effect, except as to the completion 

7 of then-pending matters, which in the judgment of the divi- 

8 sion of the court require this chapter's continuance in effect, 

9 with respect to which matters this chapter shall continue in 

10 effect until such division determines that such matters have 

11 been completed.". 

12 (b)  The tables of cbaptera for title 28 of the United 

13 States Code and for part II of such title 28 are each amended 

14 by inserting immediately after tlie item relating to chapter 

1*' 37 the following new item: 

"39. Special prosecutor.". 

16 (c)  There are authorized to be appropriated for each 

17 fiscal year such sums as may be necessary, to be held by 

18 the Department of Justice as a contingent fund for the use 

19 of  any  special  prosecutors  appointed  under  chapter  39 

20 (relating to special prosecutor)   of title 28 of the United 

21 States Code in the carrying out of functions under such 

22 chapter. 
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i ASSIONMEXT OF JtJDGES TO DIVISION' TO APPOIXT SPECIAL 

2 PBOSECUTOBS 

3 SBC. 102. (a) Chapter 3 of title 28 of the United States 

4 Code is amended by adding at the end the followmg new 

5 sedtion: 

g "§ 49. Assignment of judges to division to appoint special 

7 prosecutors 

g " (a) Beginning with the two-year period commencing 

9 on the date chapter 39 of this title takes effect, five judges or 

10 justices shall be assigned for each successive two-year period 

11 to a division of the United States Court of Appeals for the 

12 District of Columbia to be the special panel of the court for 

13 the purposes of chapter 39 of this title. 

ii "(^) Except as provided in subsection (f) of this sec- 

15 tion, assignment to the division established in subsection (a) 

16 of this section shall not be a bar to other judicial assignments 

17 during the term of such division. 

18 " (c) In assigning judges or justices to sit on the division 

19 established in subsection (a) of this section, priority shall be 

20 given to senior retired circuit judges and  senior retired 

21 justices. 

22 "(d)  The chief judge of the United States Court of 

23 Appeals for the District of Columbia shall make a request to 

24 the Chief Justice of the United States, without presenting a 

25 certificate of necessity, to designate and assign, in accordance 
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1 with section 294 of this title, five circuit court judges or 

2 justices, one of which shall be a judge of the United States 

3 Court of Appeals for the District of Columbia, to the division 

4 established under subsection  (a)  of this section. Not more 

5 than one judge or justice or retired judge or justice may be 

6 named to the panel from a particular court. 

7 " (e) Any \-acancy in the division established under sub- 

g section (a) of this section shall be filled only for the remainder 

9 of the two-year period in which such vacancy occurs and in 

10 the same manner as initial assignments to the division were 

11 made. 

12 " (0 No jidge or justice who, as a member of the division 

13 established in subsection (a) of this section, participated in a 

14 function conferred on the division under chapter 39 of this 

15 title involvmg a special prosecutor shall be eligible to partici- 

16 pate in any judicial proceeding concerning a matter which 

17 involves such special prosecutor while suqh special prosecutor 

18 is serving in that office or which involves the exercise of such 

19 special prosecutor's official duties, regardless of whether such 

20 special prosecutor is still serving in that office.". •   , 

21 (b) The table of sections for chapter 3 of title 28 of the 

22 United States Code is amended by adding at the end the 

23 following item: 

"49. Assignment of judges to division to appoint special prosecutors.^. , 
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1 DISQUALIFICATION OF OFFICERS AND EMPLOYEES OF THE 

2 DBPABTMENT OP  JUSTICE  AND  OFFICE  OP  QOVBRN- 

3 MENT CEIMES 

4 SEC. 103. Chapter 31 of title 28 of the United States 

5 Code is Amended by adding at the end the following: 

6 "§528. Disqualification of officers and employees of the 

7 Department of Justice 

8 "The Attorney General shall promulgate rules and reg- 

9 ulations which require any oflScer or employee of the Depart- 

10 ment of Justice, including a United States Attorney or a 

11 member of his staff, to dbqualify himself from participation 

12 in a particular investigation or prosecution if such partici- 

13 pation may result in a personal, financial, or political conflict 

14 of interest, or the appearance thereof. Such rules and regula- 

15 tions may provide that a willful violation of any provision 

16 thereof shall result in removal from office. 

17 "§ 529. Office of Government Crimes 

18 " (a) (1) There is established within the Department of 

19 Justice an Office of Government Crimes, which shall be 

20 headed by a director. The Director of the Office of Govem- 

21 ment Crimes shall be appointed by the President with the 

22 advice and consent of the Senate. The Attorney General 

23 shall determine the organizational placement of the office 

24 within the Department and shall be kept periodically in- 

25 formed of its activities. 

94-672 O - 19 - 20 
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1 "(2) A person shall not be appointed director of the 

2 OflGce of Government Crimes if he has at any time during 

3 the five years preceding such appointment held a high-level 

4 position of trust and responsibiUty on the personal campaign 

5 staff of, or in an organization or political party working 

5 on behalf of, a candidate for any elective Federal office. 

7 "(b) (1) The Attorney General shall, except as pro- 

8 vided in paragraph  (2)  and except as to matters referred 

9 to a special prosecutor pursuant to chapter 39 of (his title, 

10 delegate to the Office of Government Crimes jurisdiction of 

11 (1) criminal violations of Federal law by any individual who 

12 holds or who at the tune of such possible violation held a 

13 position, whether or not elective, as a Federal Govenmient 

14 officer, employee, or special employee, which alleged vio- 

15 lation related directly or indirectly  to such individual's 

16 Government position, employment, or compensation;   (2) 

17 criminal violations of Federal laws relating to lobbying, 

18 conflicts of interest, campaigns, and election to public office 

19 committed by any person except insofar as such violations 

20 relate to matters involving discrimination or intimidation 

21 on the grounds of race, color, religion or national origin; 

22 (3)   the supervision of investigations and prosecutions of 

23 criminal violations of Federal law by any individual who 

24 holds or who at the time of stich possible violation held a 

25 position, whether or not elective, as a State or local gov- 
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1 emment officer or employee, which alleged vioktion re- 

2 lated directly or indirectly to his govenunent position, em- 

3 ployment or compensation; and (4) such other matters as 

4 the Attorney General may deem appropriate. 

5 "(2) A matter described in paragraph (1) of this sub- 

6 section may be delegated by the Attorney General exclusively 

7 or concurrently to the United States Attorneys or other 

8 units of the Department of Justice. The Director shall be 

9 kept apprised of the progress of any investigation or prosecu- 

10 tion 80 delegated. This section shall not limit any authority 

11 conferred upon the Attorney General, the Federal Bureau 

12 of Investigation, or any other department or agency of gov- 

13 emment to investigate any matter. 

14 "(c) (1)  At the beginning of each regular session of 

15 the Congress, the Attorney General shall report to the Con- 

16 gress on the activities and operation of the Office of Govem- 

17 ment Crimes for the preceding fiscal year. 

18 " (2) such report shall specify the number and type of 

19 investigations and prosecutions subject to the jurisdiction of 

20 such unit and the disposition thereof, but shall not include 

21 any information which would impair an ongoing investiga- 

22 tion, prosecution, or proceeding, or which the Attorney Gen- 

23 eral determines would constitute an improper invasion of 

24 persona] privacy.". 

25 (b) The table of sections for chapter 31 of title 28 of the 
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1 United States Code is amended by adding at the end the 

2 following: 

"528. Disqualiflcntioii of ofBccre and employees of the Department of 
Justice. 

"529. Office of Govei-nnient Crimes.'". 

3 (c)   Section 5315 of title 5, United States Code, is 

4 amended by adding at the end thereof the following new 

5 paragraph: 

6 " (114) Director, Office of Government Crimes, De- 

7 partment of Justice.". 

8 SEPARABILITY 

9 SEC. 104. If any part of this title is held invalid, the 

10 remainder of the title shall not be affected thereby. If any 

11 provision of any part of tliis title, or the application thereof 

12 to any person or circumstance, is held invalid, the provisions 

13 of otlier parts and their application to other persons or cir- 

14 cumstances shall not be affected thereby. 

15 LEADIXO PAHTISAN KOLE IN THE ELECTION OF A 

16 PRESIDENT 

17 SEC. 105. An individual who has played a leading par- 

18 tisan role in the election of a President shall not be appointed 

19 Attorney General or Deputy Attorney General. Individuals 

20 holding the position of national carapaij^n manager, national 

21 chairman of the finance committee, chainnan of the .national 

22 political party, or other comparable high level campaign role 
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j   involved in electing the President should be those considered 

2   to have played a leading partisan role. 

• •••••• 

Passed the Senate June 27  (legislative day, May 18), 

1977. 

Attest: J. S. KIMMITT, 
Secretary, 
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APPENDIX 6 

The House of Representatives did not separately consider H.R. 
9705. However, during the conference on S. 555, which the House 
passed on September 27, 1978, the conferees agreed to include special 
prosecutor provisions as a part of the Conference Report. The Senate 
agreed to the Conference Report on October 7,1978, and the House did 
so on October 12,1978. 

95TH CoNOBEfls )   HOUSE OF REPRESENTATIVES   f REPORT 
edSessum      f |   No. 95-1756 

ETHICS IN GOVERNMENT ACT OF 1978 

OcioBEB 11, 1078.—Ordered to be printed 

Mr. DANIELSON, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany S. 555] 

The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the House to the bill (S. 555) to estab- 
lish certain Federal agencies, effect certain reorganizations of the Fed- 
eral Government, to implement certain reforms in the operation of the 
Federal Grovemment and to preserve and promote the integrity of 
public officials and institutions, and for other purposes, havmg met, 
after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amendment of 
the House to the text of the bill and agree to the same with an amend- 
ment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment to the text of the bill insert the following: 
Thai this Act may be cited as the ^^Ethica in Government Act of 1978'\ 
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TITLE VI—AMENDMENTS TO TITLE 28, UNITED STATES 
CODE 

SPSCIAL  PBOSSCVTOB 

Sec. 601. (a) Title 28 of the United Statex Code i» amended by »n- 
sertinff im/mediately after chapter 37 the following new chapter: 

"Chapter S3.—SPECIAL PB08B0VT0B 
"See. 
"S91. Applicabilitv of provitiont of thit ohapter. 
"592. Application for appointment of a tpeoial prosecutor. 
"SSS. Duties of ttte division of the court. 
"594. Authority and duties of a special prosecutor. 
"595. Reporting and congressional oversight. 
"596. Removal of a special prosecutor; termination of office. 
"597. Relationship icith Department of Justice. 
"598. Termination of effect of chapter. 
"§ 591. Applicabiiity of provisions of this chapter 

" (a) The Attorney General shall conduct an investigation pursuant 
to the provisions of this chapter whenever the Attorney General re- 
ceives specific information thaC any of the persons described in sub- 
section (b) of this section has convmitted a violation of any Federal 
criminal law other than a violation constituting a petty offense. 

"(6) The persons referred to in subsection (a) of this section are— 
" (1) The Presiaent and Vice President; 
"\2) any individu/d serving in a position listed in section 5318 

of title 5; 
" {3) any individual xoorfcing in the Executive Office of the Pres- 

ident and compensated at a rate not less than the rate provided for 
level IV of tlie Executive Schedule under section 6315 of title 5; 

" (4) any individual working in the Department of Justice and 
compensated at a rate not less than the rate provided for level III 
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of the Executive Schedule under section 6314- of title S; any As- 
sistant Attorney General; the Director of Ventral Intelliyence; 
the Deputy Director of Central InteUigence; and t/te Commis- 
sioner of Internal Revenue; 

" (5) any individual who held any office or position described 
in any of paragraplis (i) through (4) of this subsection during 
tlie incumbency of the Fres-ldent or during the period the last pre- 
ceding President held office, if such preceaing President was of the - 
same political party as the incumbent President; and 

" {(i) any officer of the pnncipai national campaign committee 
seeking the election or reelection of the President. 

"§ 592. Application for appointment of a special prosecutor 
" (a) The Attorney General, upon receiving specific information that 

any of the persons described in section dUI {b) of this title has engaged 
in conduct described in section 691 (a) of this title, shall conduct, for 
a period not to exceed ninety days, such preliminary investigation of 
the matter as the Attorney General deems appropriate. 

"(6)(i) // tlie Attorney General, upon completion of the pre- 
liminary investigation, finds that the matter is so unsubstantiated thai 
no-^further investigation or prosecution is warranted, the Attorney 
General shall so notify the division of the court specified in section 
693(a) of this title, and the division of the court shall have no power 
to appoint a special prosecutor. 

" (a) /Such notification shall be by memorandum containing a sum- 
mary of the information received and a sunmun'y of the results of any 
preliminary investigation. 

" (3) Such memorandum, shall not be revealed to any individual out- 
side   the division of the court or the Department of Justice without 
leave of the division of the court. 

"(c) (i) // the Attorney General, upon completion of the prelimi- 
nary investigation, finds that the matter warrants further investiga- 
tion or prosecution, or if ninety days elapse from the receipt of the 
information without a determination by the Attorney General that 
the matter is so unsubstantiated as not to warrant further investiga- 
tion or prosecviion, then the Attorney General shaHl apply to the divi- 
sion of the court for the appointment of a special prosecutor. 

"(2) //- 
"(A) after the filing of a memorandum under subsection (J) 

of this section, the Attorney General receives additional specifio 
information about the matter to which such memorandum related; 
and 

"(5^ the Attorney General determines, after such additional' 
investigation as the Attorney General deems appropriate, that 
such information warrants further investigation or prosecution, 

then the A ttomey General shall, not later than ninety days after re- 
ceiving such additional information, apply to the division of the court 
for the appointment of a special vrosecutor. 

"{d) (ij Any application under this chapter shall contain sufficient 
information to assist the division of the court to select a special prose- 
cutor and to define that special prosecutor''s prosecutorial jurisdiction.. 

"(2) No application or any other documents, materials^ or memo- 
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Tanduma supplied to the division of the court v/nder this chapter shaU 
he revealed to any individual outside the division of the court or the 
Department of Justice without leave of the division of the court. 

"(e) The Attorney General may ask a special prosecutor to accept 
referral of a matter that relates to a matter within that special prose- 
cutor's prosecutorial jurisdiction. 

"(/^ The Attorney GeneraVs determination under subsection (o) 
of this section to apply to the division of the court for the appoint- 
ment of a special prosecutor shall not be revieutable in any court. 
"% 593. Duties of the division of the court 

"(a) The division of the court to which this chapter refers is tJve 
division established under section 49 of this title. 

"(6) Upon receipt of an application under section 692{c) of this 
title,, the division of the court shall appoint an appropriate special 
prosecutor and shall define that special prosecutor^s prosecutorial rw- 
risdiction. A special prosecutor's identity and prosecutorial jurisdiction 
shall be made public upon request of the Attorney General or upon a 
determination of the division of the court that disclosure of the iden- 
tity and prosecutorial jurisdiction of such special prosecutor would be 
in the best interests of justice. In any event the identity and prosecu- 
torial jurisdiction of such prosecutor shall be made public when any 
indicttnerU is returned or any criminal infonnation is filed. 

"(c) The division of the court, upon request of the Attorney General 
which may be incorporated in an application under this chapter, may 
expand the prosecutorial jurisdiction of an existing special prosecutor, 
arid such expansion may be in lieu of the appointment of an additional 
special prosecutor. 

" (d) The division of the court may not appoint as a special prosecu- 
tor any person who holds or recently held any office of profit or trust 
under the United States. 

"(e) If a vacancy in office arises by reason of the resignation or death 
of a special prosecutor, the division of the court may appoint a special 
prosecutor to complete the work of the special prosecutor whose resig- 
nation or death caused the vacancy. If a vacancy in office arises by rear 
son of the removal of a special prosecutor, the division of the court may 
appoint an acting special prosecutor to serve until any judicial review 
of such removal w completed. Upon the completion of such judicial 
review, the division of the court shall take appropriate action. 
"§ 594. Authority and duties of a special prosecutor 

"(a) Notwithstanding any other provision of law, a special prose- 
cutor appointed under this chapter shall have, with respect to afl mat- 
ters in such special prosecutors prosecutorial jurisdiction established 
under this chapter, full power and independent authority to exercise 
all irwestigative and prosecutorial functions and powers of the De- 
partment of Justice, the Attorney General, and any other officer or em- 
plo^/ee of the Department of Justice, except that the Attorney General 
shall exercise direction or control as to those matters that specifically 
require the Attorney GeneraTs personal action under section 2616 of 
title 18. Such investigative and prosecutorial functions and powers 
shall include— 

"(i)  conducting proceedings before grand juries and other 
investigations; 
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"(2) participating in court proceedingg and engaging in any 
litigation, including civil and criminal matters, that such special 
prosecufar deems necessary; 

" (J) appealing any decision of a court in any case or proceeding 
in which such special prosecutor participates in an oiJicial 
capacity; 

"(4) revieioing all documentary evidence available from any 
sourer; 

"(5) determimng whether to contest the assertion of any testi- 
monial privilege; 

" {6) receiving appropriate national security clearances and, if 
necessary, contesting in court {including, where appropriate, par- 
ticipating in in canvera proceedings) any claim of privilege or 
attempt to withhold evidence on grounds of national security; 

"(7) making applications to any Federal court for a grant of 
imm/unity to any witness, consistent with applicable statutoyy re- 
guirements, or for warrants, subpenas, or other court orders, and, 
for purposes of sections 6003^6004, and 6005, of title 18, exercis- 
ing the authority vested in a United States attorney or the Attor- 
ney General; 

" {S) inspecting, obtaining, or using the original or a copy of any 
tax return, in accordance with the applicable statutes and regula- 
tions, and, for purposes of section G103 of title 26, and the regula- 
tions issued thereunder, exercising the powers vested in a United 
States attorney or the Attorney General; and 

" {9) initiating and condxicttng prosecutions in any court of com- 
petent jurisdiction, framing and signing indictments, filing in- 
formations, and handling all aspects of any case in the name of 
the United States. 

" (&) A special prosecutor appointed under this chapter shall receive 
compensation at a. per diem rate equal to the rate of pay for level IV of 
the Executive Schedule under section 5315 of title 5. 

"(c) For the purposes of carrying out the duties of the office of spe- 
cial prosecutor, a special prosecutor shall have power to appoint, fix the 
compensation, ana assign the duties of such employees as such special 
prosecutor deems necessary (including investigators, attorneys, and 
part-time consultants). The positions of all mtch employees are ex- 
empted from the competitive service. No sueh employee may be com- 
pensated at a rate exceeding the maximum, rate provided for GS-18 of 
the General Schedule under section 5332 of title 5. 

"(<f) A special prosecutor may rcqueM assistance from, the Depart- 
m^ent of Justice, and the Department of Justice shall provide that 
assistance, which may include access to any records, files, or other mate- 
rials relevant to matters within such special prosecutor's prosecutorial 
jurisdiction, and the use of the resources and personnel necessary to 
perform such special jrrosccufo-r^s duties. 

"(e) A special prosecutor may ofk the A ttorney General or the divi- 
sio-n of the court to refer matters related to the special prosecutor's 
prosecutorial jurisdiction. A special prosecutor may accept referral of 
a matter by the Attorney General, if the matter relates to a matter 
within stirh special prose exit or''s prosecutorial jurisdiction as estab- 
lished by the division of the court. If such a referral is accepted, the 
special prosecutor shall notify the division of the court. 
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" (/) A special prosecutor shall, to the extent that such special prose- 
cutor deems appropriate, comply with the written policies of the De- 
partment of Justice respecting enforcement of the criminal laws. 
"§ 595. Reporting and congressional oversight 

"(a)A special prosecutor appointed under this chapter may make 
public from tim,e to time, and shall send to the Congress, statements or 
reports on the activities of such special prosecutor. These statements 
and reports shall contain such information as that special prosecutor 
deems appropriate. 

"{b){J) In addition to any reports made under subsection (a) of this 
section, and before the termination of a special prosecutor's office u/nder 
section 696(b) of this title, such special prosecutor shall submit to the 
division of the court a report under this subsection. 

"(5) A report under the subsection shall set forth fully and com- 
pletely a description of tfte work of the special prosecutor, including 
the disposition of all cases brought, and the reasons for not prosecuting 
any matter within the prosecutorial jurisdiction of such special prose- 
cutor which was not prosecuted. 

" {3) The division of the court may release to the Congress, the pub- 
lic, or to any appropriate •person, such portions of a report nuide under 
this subsection as the division deems appropriate. The division of the 
court shall make such orders as are appropriate to protect the rights of 
any individual named in such report and to prevent undue interference 
vnth any pending prosecution. The division of the court may make any 
portion of a report under this section available to any individual named 
in such report for the purposes of receiving within a time limit set by 
the division of the court any comments or factual information that such 
individual may submit. Such comments and factual information, in 
whole or in part, may in the discretion of such division be included as 
an appendix to such report. 

"(c) A special prosecutor shall advise the House of Represeniaiives 
of any substantial and credible information which such special prose- 
CMtor receives that may constitute grounds for an im/peachment. 
Nothing in this chapter or section Jfi of this title shall prevent the 
Congress or either House thereof from, obtaining information in the 
course of an im,peachment proceeding. 

"(<f) The appropriate committees of the Congress shall have over- 
sight jurisdiction with respect to the official- conduct of any special 
prosecutor appointed under this chapter, and such special prosecwtw 
sJuiU have the duty to cooperate with the exercise of such oversight 
jurisdiction. 

"(e) A rnajority of majority party members or a majority of all 
all nonmajority party members of a judiciary committee of either 
House of the Congress may request in writing that the Attorney Gen- 
ercd apply for the appointment of a special prosecutor. Not later than 
thirty days after the receipt of such a request, or not later than fifteen 
days after the completion of a preliminary investigation of the matter 
with respect to which the request is made, whichever is later, the At- 
torney General shall provide written notification of any action the 
Attorney General has taken in response to such request and, if no 
application has been made to the division of the court, why such appli- 
cation was not made. Such written notification shall be provided to the 
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<omm,ittee on which the persons making the request serve, and shall not 
be revealed to any third party, except that the committee may, either 

•on its oion initiative or upon the request of the Attorney General, make 
public such portion or portions of such notification as will not in the 
committee's jtidgment prejudice the rights of any individ/ual. 
•*'§ 596. Removal of a special prosecutor; termination of office 

"(a) (i) A special prosecutor appointed under this chapter may be 
rem-oved from o'ffice, other than by impeachment and conviction, only 
hy the personal action of th-e Attorney General and only for extraordi- 
ttary impropriety, physical disability, mental incapacity, or any other 
condition that substantially impairs the performance of such special 
prosecutor^s duties. 

"(2) // a special prosecutor is removed from office, the Attorney 
General sJiall promptly svhmit to the division of the court and the 
judiciary comanittees of the Senate and the House of Representatives 
a report specifying the facts found and the ultimate grounds for such 
removal. The committees shall make available to the public such.re- 
port, except that each committee may, if necessary to protect the rights 
of any inaividual named in the report or to prevent undue interference 
with any pending prosecution, delete or postpone publishing any or 
all of the report. The division of the court may release any or all of 
such report in the same manner as a report released under section 695 
{b)(3) of this title and under the same limitations as apply to the 
release of a report under that section. 

"(5) A special prosecutor so removed may obtain judicial review 
of the removal in a civil action commenced before the division of the 
court and, if such removal was based on error of law or fact, may ob- 
tain reinstatement or other appropriate relief. The division of the covxt 
shall cause such an action to be in every way expedited. 

"(b) (1) An office of special prosecutor shall terminate when (A) 
the special prosecutor notifies the Attorney General that the investiga- 
tion of all matters within the prosecutorlal jurisdiction of such special 
prosecutor or accepted by such special prosecutor under section 594(e) 
of this title, and any resulting prosecutions, have been completed or so 
substantially completed that it would be appropriate for the Depart- 
ment of Justice to complete such investi-gations and prosecutions and 
(B) the special prosecutor files a report in full compliance with sec- 
tion 595(b) of this title. 

"(2) The division of the court, either on its own motion or upon 
suggestion of the Attorney General, may terminate an office of special 
prosecutor at any time, on the ground that the investigation of all mat- 
ters within the prosecutorial jurisdiction of the special prosecutor or 
accepted by such special prosecutor under section 594'{e) of this title, 
and any resulting prosecutions, have been completed or so substan- 
tially completed that it woidd be appropriate for the Department of 
Justice to complete such investigations and prosecutions. At the time 
of termination, the special prosecutor shall fUe the report required 
by section 595(b) of this title. 
*§ 597. Relationship with Department of Justice 

" (a) Whenever a matter is in the prosecutorial. jurisdiction of a spe- 
•cial prosecutor or has been accepted by a special prosecutor under sec- 



309 

tion oOi{e) of (his titU, the Department of Jvsfice, the Attorney Oen- 
craJ^ and all other o^ficei'if and em-ployeeg of the Department of Jvttice 
shall suspend all investigations and proeeedinf/s regarding svch mat- 
ter^ except to the exterd required by section 6t)4{d) of this title, and 
except insofar as such special irrosecutor agrees in writing that s^ich 
investigation or proceedings may he caniinued by the Department of 
Justice. 

"(6) Nothing in this chapter shall prevent the Attorney General 
or the Solicitor GeneixU from making a presentation as wniicus ciaiae 
to any court as to issues of law raised by any case or proceeding in 
which a speical prosecutor participaies in an official capacity or any 
appeal of such a case or proceeding. 
"% 598. Termination of effect of chapter 

"This chapter shall cease to have effect five years after the date of 
the enactment of this chapter, except that this chapter shall continue 
in effect rdth inspect to then pending matters before a special prosecu- 
tor that in the judgment of such special prosecutor re'iuire such con- 
tinuation until that special prosecutor determines such matters have 
been com,pleted.^\ 

(b) The tables of chapters for title 28 of the United States Code 
and for part 11 of such title 28 are each amended by inserting immedi- 
ately after the item relating to chapter 37 the following neic item: 
"39. Special prosecutor.". 

(c) There are authorised to be appropriated for each fiscal year 
such sums as may be necessary, to be held by the Department of Justice 
as a contingent fund for the use of any special prosecutors appointed 
under chapter 39 (relating to special prosecutor) of title 28 of the 
United States Code in the carrying out of functions under such 
chapter. 

ASSIGNMEyr OF JUDGES TO DIVISIOK TO APPOINT SPECIAL PROSECUTORS 

SEC. 602. (a) Chapter 3 of title 28 of the United States Code is 
amended by adding at the end the following: 
"§ 49. Assignment of judges to division to appoint special prose^ 

cutors 
"(rt) Beginning with the two-year period commencing on the date 

of the enactment of this section, three judges or justices shall be as- 
signed for each successive two-year period to a division of the. United 
States Court of Appeals for the District of Columbia to be the divi- 
sion of the court for the purpose of appointing special prosecutor's. 

"(5) Except as provided under subsection (/) of this section^ as- 
signment to such division of the court shall not be a bar to other ju- 
dicial assignments during the term of such division. 

"(^) In assigning judges or justices to sit on such division of the 
court, piiority shall be given to senior circuit judges and retired 
justices. 

"(^/) Tha Chief Justice of the United States shall designate and 
assign three circuit court judges or justices, one of whom shall be a 
judge of the United States Court of Appeals for the District of Co- 
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lumlria, to such division of the court. Not more than one judge or 
jiutii-c or senior or retired judge or justice vuiy he named to such 
dii-i.iion from a particu/ar court. 

"(c) All!/ vacancy in such division of the court shall be filled only 
fc the remainder of the two-year period in which such vacancy oc- 
curs /7/ul in the same manner as initial assignments to such division 
•were made. 

'"(f) Except as otherwise provided in chapter 39 of this title, no 
member of such division of the court who participated in a function 
confencd on the division under chapter 39 of this title involving a 
special prosecutor sliall be eligible to participate in any judicial pro- 
ceeding concerning a matter which involves such special prosecutor 
while such special prosecutor is serving in that office or which involves 
the exercise of such special prosecutor-g official duties, regradless of 
whether such special prosecutor is still serving in that office.^. 

(b) The table of sections for chapter 3 'of title 28 of the United 
States Code is amended by adding at the end the follo^oing item : 
"iS. Assignment of judges to division to appoint special prosecutors.". 

DISQVALIFICATIOH OF OFFICERS AND EMPLOY ESS OP THE DEPARTMEKT OF 
JUSTICE AND ANNUAL REPORT OF ATTORNEY GENERAL 

SEC. 603. (a) Chapter 31 of title 28 of the United States Code it 
amended by adding at the end the following: 
"§ 528. Disqualification of officers and employees of the Depart- 

ment of Justice 
'•'The Attorney General shall promulgate rules and regulations 

which require the disqualification of any officer or employee of the De- 
partment of Justice, including a United States attorney or a member 
of such attorney''s staf, from participation in a particular investigation 
or prosecution if such participation may result in a personal, financial, 
or political conflict of interest, or the apperance thereof. Such rules 
and regulations may provide that a willful violation of any provision 
thereof sholl result in removal from office. 
"§529. Annual report of Attorney General 

^'Beginning on June 7,1979, and at the beginning of each regular 
sesi^inn of Congress thereafter, the Attorney General shall report to 
Congress an the activities and operations of the Public IrUegnty Sec- 
tion, or ami other unit of the Department of Justice designated to 
supervise the investigation and prosecution of— 

''(i) any violation of Federal criminal law by any individual 
who holds or who at the time of such violation held a position, 
whether or not elective, as a Federal Government officer, employee, 
or special employee, if such violation relates directly or indirectly 
to such individuals Federal Government position, employment, or 
compensation; 

"(2) any violation of any Federal criminal law relating to lob- 
bying, conflict of interest, campaigns, and election to public of- 
fre committed by any person, except insofar as such violation 
relates to a matter involving discrimination or intimidation on 
grounds of race, color, religion, or national origin; 
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" (3) any violation of Federal criminal law by any individual 
who holds or who at the- time of such violation held a position, 
whether or not elective, as a State or local government officer or 
employee, if such violation relates directly or indirectly to such 
individuaVs State or local government position, employment, or 
compensation; and 

"(4) »uch other matters as the Attorney General may deem 
appropriate. 

Such report shall include the number, type, and disposition of all 
investigations and prosecutions supervised by such Section or such 
unit, except that such report shall not disclose information which would 
interfere with any pending investigation or prosecution or which 
would improperly infringe upon the privacy rights of any individual", 

{b) The table of sections for chapter 31 of title 28 of the United 
States Code is amended by adding at the end the following : 
"528. Disqualification of officers and employees of the Department of Justice. 
"529. Annual report of Attorney Oeneral.". 

EFFECTIVE DATE 

SEC. 601h Except as provided in this section, the amendments made 
by this title sliall take effect on the date of the enactment of this Act. 
The provisions of chapter 39 of title 28 of tlie United States Code, as 
added by section 601 of this Act, shall not apply to specific information 
received by the A ttorney General pursuant to section 691 of such title 
28, if the Attorney General determines that— 

(i) such specific information is directly related to a prosecu- 
tion pending at the time such specific information is received 
by the Attorney General; 

{2) such specific information is related to a matter which has 
been presented to a grand jury and is received by the Attorney 
General loithin one hundred and eighty days of the date of the 
enactment of this Act; or 

(3) such specific information is related to an investigation that 
is pending at the time such specific information is received by 
the Attorney General, and such specific information is received 
by the Attorney General toithin ninety days of the date of the- 
enactmejit of this Act. 
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TITLE VT—AMBKDMINTS TO TITLE 28, UNITED STATES CODE 

The Senate bill, in title I, provided a mechanism for the appoint- 
ment of temporary special prosecutors on an ad hoc basis in appro- 
priate, limited circumstances. While the House amendment contained 
no similar provisions, there is legislation pending before the House, 
H.R. 9705, which contains substandtially tne same provisions as title 
I of the Senate bill. H.R. 9705 was reported favorably by the House 
Committee on the Judiciary on June 19,1978, by a vote of 24r-6.' 

The conferees have agreed to pi-ovide a mechanism for the appoint- 
ment of temporary special prosecutors. Title VI of the Conference 
Report establishes a mechanism that is substantially the same as title 
I of the Senate bill and H.R. 9705. When the Attorney General re- 
ceives specific information that a specified individual may have vio- 
lated a Federal criminal law, the Attorney General conducts a pre- 

> See House Report No. 95-1807. The provlBlons of title I of the Senate bill are diacuased 
In Senate Beport No. 95-170. 
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liminary investigation of the matter, which may last for up to 00 
days. If the Attorney General concludes at tlie end of the preliminary 
investigation that further investigation, or prosecution, is warranted, 
the Attorney General must apply to a special division of tlie Court 
of Appeals for the District of Columbia, which is established by this 
legislation, for the appointment of a special prosecutor. However, if 
the Attorney General concludes at the completion of the preliminary 
investigation that the matter is so unsubstantiated that it warrants 
no further investigation, the Attorney General need take no fuilher 
action and no special prosecutor would be appointed. 

The individuals covered by this legislation are (1) the President 
and Vice President; (2) Cabinet and Cabinet-level officials (someone 
serving in a position listed in section 5312 of title 5, United States 
Code); (3) high-ranking White House officials (someone working 
in the Executive Office of the President who is compensated at a rate 
not less than the rate provided for level IV of the E.xecutive Schedule 
under section 5315 of title 5, United States Code); (4) high-ranking 
Justice Department officials, such as an assistant attorney general and 
the Director of the FBI, as well as the Director and Deputy Director 
of Central Intelligence and the Commissioner of Internal Revenue; 
(5) any individual who held any of the above-mentioned offices during 
the incumbency of the President or the previous President, if that 
President was of the same political party; and (G) any officer of the 
principal national campaign committee seeking the election or reelec- 
tion of the President. 

A special prosecutor, when appointed, serves only until completion 
of the investigation or prosecution he was appointed to handle. The 
special prosecutor is given full authority to investigate and prosecute 
the matter, thereby ensuring independence of judgment. At the same 
time, however, a special prosecutor is required to file periodic reports 
with Congress and cooperate with the oversight jurisdiction of the 
House and Senate Judiciary Committees, thereby insuring account- 
ability. The special prosecutor can be removed from office bv the per- 
sonal action of the Attorney General, but only for extraordinary im- 
propriety, physical disability, mental incapacity or anotlier contrition 
substantially impairing the performance of his duties. Tlie Attorney 
General's removal power is not unchecked; a removed special pros- 
ecutor is entitled to contest his removal in a civil action heard by the 
appointing court. 

The Senate bill had listed among the individuals covered by the 
legislation "a national campaign manager or chairman of any na- 
tional campaign committee seeking the election or reelection of the 
President." The Justice Department expressed the concern that this 
provision could be construed to cover individuals chairing any one 
of the hundreds of campaign committees which spring up during 
a national campaign ("Youth for Carter," "Doctors for Ford." etc.). 
This result was unintended, and the conference amended tliis pro- 
vision to cover only the officers of the principal national campaign 
committee seeking election or reelection of the President. 

The Senate bill was written so as to take effect immediately upon 
enactment. The conferees recognized, however, that such a provision 
might, in some circumstances, lead to the appointment of a special 
prosecutor where it would be unduly disruptive to the orderly and 
efficient handling of an ongoing case. The conferees believe that the 

94-672 O - 79 - 21 
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provisions should take effect upon enactment of the legislation, but 
they decided to provide limited exceptions in a narrow range of cir- 
cumstances. Since these exceptions are designed to accommodate a 
rather brief transitional period, and since the provision uses the term 
"directly related" and "related" the conferees mtend and expect that 
the exceptions will be narrowly construed to accommodate the transi- 
tional period. 

The first situation is where the Attorney General determines that 
the specific information he receives is directly related to a prosecution 
already pending.' In this context, the use of the term "directly re- 
lated" to a pending prosecution requires that the information fur- 
nished to the Attorney General concerning an individual covered by 
the legislation would relate to a prosecution then pending against that 
individual. 

The second situation is where the Attorney Greneral determines that 
the specific information is related to a matter which has been pre- 
sented to a grand jury, if the information is received by the Attorney 
General within one hundred and eighty days of the date of enactment. 
The third situation is where the Attorney General determines that the 
specific information is related to a pending investigation, if the infor- 
mation is received within ninety days of the date of enactment. In the 
context of exceptions (2) and (3), the conferees intend that the term 
"related" be given a more liberal construction. In those cases, informa- 
tion concerning a covered individual could be "related" to a matter 
before the grand jury or to a matter under investigation if it pertained 
to the. same incidents or transactions or course of conduct being 
investigated. 

The Senate bill included a provision to establish an Office of Govern- 
ment Crimes within the Department of Justice. The House amendment 
contained no comparable provision. The conferees agreed to delete 
this provision and to add instead a provision requiring that the At- 
torney General report annually to the Congress about the activities 
of the Public Integrity Section of the Justice Department's Criminal 
Division. 

The investigation and prosecution of violations of Federal criminal 
law involving the integrity of public officials and government officers 
and employees is a matter of great importance. The Attorney Gen- 
eral has charged the Public Integrity Section of the Ju.stice Depart- 
ment's Criminal Division with the responsibility for supervising such 
investigations and prosecutions. The conferees support the Attorney 
General in the priority and emphasis that the Justice Department is 
giving to law enforcement activities with respect to corruption and 
misconduct by public officials and government officers and employees. 
The conferees urge the Attorney General to maintain the Public In- 
tegrity Section and to continue such law enforcement activities in a 
vigorous manner. 

Because of the importance of such law enforcement activities, the 
conferees believe that it would assist the Congress in its oversight 
function to require the Attorney General to report annually on the 
efforts of the Department of Justice to investigate and prosecute Fed- 
eral offenses involving the integrity of public officials and government 
officers and employees. While 3iis provision does not require that the 

' A "prosecution" cannot b« "pending" nntU an Indictment U retamed or an Information 
Is flled. 
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Attorney General centralize in one section or unit all of the Justice 
Department's law enforcement activities in this area, the conferees 
expect the Attorney General to consult with the Judiciary Committees 
of both Houses of Congress before substantially alterinc the scope of 
authority or mandate of the Public Integrity Section of the Criminal 
Division. 

GEORGE DANIELSOK, 
RiCHARDSOX  PREI-ER, 

PAT SCHROEDER, 
SAMUEL STRATTOX, 
DAVID R. OBEY, 

(Except for title VI) 
HERBERT £. HARRIS, 
JAUES R. MANN, 
R. L. MAZZOLI, 
BOB ECKHARDT, 
BENJAMIN A. GILMAN, 
CARLOS J. MOORHEAD, 
BILL FRENZEL, 
ROBERT W. KASTENMEIER, 

Managers on the Part of the House. 
ABE RIBICOFF, 
HENRY M. JACKSON, 
EDMUND S. MUSKIE, 
CHARLES H. PERCY, 
J. K. JAVITS. 

Managers on the Part of the Senate. 
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APPEKDIX 7 

Tlie President signed S. 555 into law on October 26, 1978 (Public 
Law 95-521). 

PUBLIC LAW 95-521—OCT. 26, 1978 

ETHICS IN GOVERNMENT ACT OF 1978 
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92 STAT. 1824 PUBUC LAW 95-521—OCT. 26. 1978 

Public Law 95-521 
95th &)ngre88 

An Act 

Oct. 26. 1978      Ta eitablUh  certain  Federal agencies, effect certain  reorganizations at the 
[S. 5SS) Federal Goremment, to Implement certain reforms In fbe operation of ttw 

Federal Oovemment and to preserve and promote tbe Integrity of public oflclal* 
and Instltntlons, and (or other purposes. 

Be it enacted hy the Senate and Route of Repre»entativei of ths 
Etiue* ia United State* of America in Congreu auembled, That this Act mmy 
CoTerament Act     j^ ^jt^ „ the "Ethics in Gavemment Act of 1978".       ^.. 
of 1978. , v^ .^ •        -J-- •       CT Si- Nl; 
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TITLE VI—AMENDMENTS TO TITLE 28, 
UNITED STATES CODE 

BPBCIAL PROSBCITTOB 

SEC. 601. (a) Title 28 of the United SUtee Code is amended by 
inserting immediately after chapter 37 the following new chapter:      28 USC S81. 

"Chapter 39.-SPBCIAL PROSECUTOR 

"OBI. AppIlcabIUt7 of prorldoiia of thli chapter. 
"0112. Application for appointment of a Bpeclal ptoaacntor. 
"008. Dutiea of tbe dlrlaion of the conrt 
"OOi. Anthortty and datiea of • special proaecutor. 
"Oes. Beportlng and congresalonal ovenlgbt 
"OM. RemoTal of a apeclal prosecotor; termination of oflloe. 
"007. BeUtlonablp with Department of Jnatlc» 
"098. Termination of effect of chapter. 

«§ 591. Applicability of provislonfl of tliis chapter 28 USC 591. 

"(a) The Attorney General shall conduct an inyestigation pursuant  ln»ettigatioB. 
to tne provisions of this chapter whenever the Attorney General 
receives specific information that any of the persons described in sub- 
section (b) of this section has committed a violation of any Federal 
criminal law other than a violation constituting a petty offense. 
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92 STAT. 1868 PUBUC LAW 95-521—OCT. 26, 1978 

28USCS92. 
PraliauiiU7 
inTiwtigatiTm 

Notification. 

"(b) The persons referred to in subsection (a) of this section are— 
"(1) the President and Vice President; 
"(2) any individual serving in a position listed in section 5312 

of title 6; 
"(3) any individual working in the Executive Office of the 

President and compensated at a rate not less than the annual rate 
of basic pay provided for level IV of the Executive Schedule under 
section 6315 of title 6; 

"(4) any individual working in the Department of Justice and 
compensated at a rate not less than the annual rate of basic pay 
provided for level III of the Executive Schedule under section 
6314 of title 5, any Assistant Attorney General, the Director of 
Central Intelligence, the Deputy Director of Central Intelligence, 
and the Commissioner of Internal Revenue; 

"(6J any individual who held any office or position described in 
any of paragraphs (1) through (4) of this subsection during the 
incumbency of the President or during the period the last pre- 
ceding President held office, if such preceding President was of 
the same political party as the incumbent President; and 

"(6) any officer of the principal national campaign committee 
seeking the election or reelection of the President. 

"§ 592. Application for appointment of a special prosecutor 
"(a) The Attorney General, upon receiving specific information 

that anv of the persons described in section 591 (D) of this title has 
engaged in conduct described in section 591(a) of this title, shall 
conduct, for a period not to exceed ninety days, such preliminary 
investigation of the matter as the Attorney dleneral deems appropriate. 

"(b) (1) If the Attorney General, upon completion of the prelim- 
inanr investigation, finds that the matter is so unsubstantiated that 
no further investigation or prosecution is warranted, the Attorney 
Greneral shall so notify the division of the court specified in section 
593(a) of this title, and the division of the court shall have no power 
to appoint a special prosecutor. 

"(2) Such notification shall be by memorandum containing a sum- 
mary of the information received and a summary of the resulte of any 
preliminary investigation. 

"(9) Such memorandum shall not be revealed to any individual 
outside the division of the court or the Department of Justice without 
leave of the division of the court. 

"(c)_(l) If the Attorney General, upon completion of the prelim- 
inary investigation, finds that the matter warrants further investiga- 
tion or prosecution, or if ninety days elapse from the receipt of tne 
information without a determination by the Attorney General that 
the matter is so unsubstantiated as not to warrant further investij^tion 
or prosecution, then the Attorney General shall apply to the division 
of the court for the appointment of a special prosecutor. 

«(2)If— 
"(A) after the filing of a memorandum under subsection ^b) 

of this section, the Attorney General receives additional epecifie 
information about the matter to which such memorandum related, 
and 

"(B) the Attorney General determines, after such additional 
investigation as the Attorney General deems appropriate, that 
Boch information warrants further investigation or prosecution, 

then the Attorney General shall, not later tun ninety days after 
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receiving such additional information, apply to the division of the 
court for the appointment of a special prosecutor. 

"(d) (1) Any application under this chapter shall contain sufficient 
information to assist tlie division of the court to select a special prose- 
cutor and to define that special prosecu or's prosecutorial jurisdiction. 

"(2) No application or any otncr documents, materials, or memoran- 
dums supplied to the division of the court under this chapter shall be 
revealed to any individual outside the division of the court or the 
Depailment of Justice without leave of the division of the court, 

(e) The Attorney General may ask a special prosecutor to accept 
referral of a matter (hat relates to a matter within tliat special prose- 
cutor's prosecutorial jurisdiction. 

"(f) The Attorney General's determination under subsection (c) of 
this section to apply to the division of the court for the appointment 
of a special prosecutor shall not be reviewable in any courL 
"§ 593. Duties of the division of the court 28 USC S93. 

"(a) The division of the court to which this chapter refers is the 
division established under sec:ion 49 of this title. 

"(b) Upon receipt of an application under section 692(c) of this AppoiBtment. 
title, the division of the court shall appoint an appropriate special 
prosecutor and shall define that special prosecutor's prosecutorial 
jurisdiction. A special prosecu or's identity and prosecutorial jurisdic- 
tion sliall be made puolic upon request of the Attorney General or 
upon a detcnnination of the division of the court that disclosure of 
the identity and prosecutorial jurisdiction of such special prosecutor 
would be in the best interests of justice. In any event the identity and 
prosecutorial jurisdiction of such prosecutor shall be made public when 
anv indictment is returned or any criminal information is filed. 

(c) The division of the court, upon request of the Attorney Gen- 
eral which may be incorporated in an application under this chapter, 
may expand the prosecutorial jurisdiction of an existing special prose- 
cutor, and such expansion may be in lieu of the appointment of an 
additional special prosecutor. 

"(d) The division of the court may not appoint as a special prose- 
cutor anv person who holds or recently held any office of profit or 
trust unaer the United States. 

"(e) If a vacjincy in office arises by reason of the resignation or Vwancy. 
death of a special prosecutor, the division of the court may appoint a 
special prosecutor to complete the work of the special prosecutor whose 
resignation or deatli caused the vacancy. If a vacancy in office arises 
by reason of the removal of a special prosecutor, the division of the 
court may appoint an acting special prosecutor to serve until any 
judicial review of such removal is completed. Upon the completion of 
such judicial review, the division of the court snail take appropriate 
action. 
"§ 594. Authority and duties of a special prosecutor 28 USC 594. 

"(a) Notwithstanding any other provision of law, a special prosecu- 
tor appointed under this chapter shall have, with respect to all matters 
in such special prosecutor's prosecutorial jurisdiction established under 
this chapter, full power and indepmdent authority to exercise all 
investigative and prosecutorial functions and powers of the Depart- 
ment of Justice, the Attorney General, and any other officer or 
employee of the Department of Justice, except that the Attorney 
General shall exercise direction or control as to those matters that 



321 

92 STAT. 1870 PUBLIC LAW 95-521—OCT. 26. 1978 

Compeiuation. 

Employees, 
•ppointmenL 

CompenMtion. 

Awuunoe. 

specifically require the Attorney General's personal action under sec- 
tion 2516 of title 18. Such investigative and prosecutorial functions and 
powers shall include— 

"(1) conducting proceedings before grand juries and other 
investigations; 

"(2) participating in court proceedings and engaging in any 
litigation, including civil and criminal matters, that such special 
prosecutor deems necessary; 

"(3) appealing any decision of a court in any case or proceeding 
in which such special prosecutor participates in an official 
capacity; 

"(4) reviewing all documentary evidence available from any 
source; 

"(5) determining whether to contest the assertion of any 
testimonial privilege; 

" (6) receiving appropriate national security clearances and, if 
necessary, contesting in court (including, where appropriat*, 
participating in in camera proceedings) any claim of privilege 
or attempt to withhold evidence on grounds of national security: 

"(7) making applications to any Federal court for a grant of 
immunity to any witness, consistent with applicable statutory 
requirements, or for warrants, subpenas, or other court orders, 
and, for purposes of sections 6003, 6004, and 6005 of title 18, 
exercising the authority vested in a United States attorney or the 
Attorney General; 

"(8) inspecting, obtaining, or using the original or a copy of 
any tax return, m accordance with the applicable statutes and 
regulations, and, for purposes of section 6103 of the Internal 
Revenue Code of 1964, and the regulations issued thereunder, exer- 
cising the powers vested in a United States attorney or the Attor- 
ney General; and 

"(9) initiating and conducting prosecutions in any court of 
competent jurisdiction, framing and signing indictments, filing 
informations, and handling all aspects of any case in the name 
of the United States. 

"(b) A special prosecutor appointed under this chapter shall receive 
compensation at a per diem rate equal to the annual rate of basic pay 
for level IV of the Executive Schedule under section 5315 of title 6. 

"(c) For the purposes of carrying out the duties of the office of 
special prosecutor, a special prosecutor shall have power to appoint, 
fix the compensation, and assign the duties, of such employees as such 
special prosecutor deems necessary (including investigators, attorneys, 
and part-time consultants). The positions of all such employees are 
exempted from the competitive service. No such employee may be 
compensated at a rate exceeding the maximum rate provided for 
OS-1« of the General Schedule under section 53.S2 of title 5. 

"(d) A special prosecutor may request assistance from the Depart- 
ment of Justice, and the Department of .Justice shall provide that 
assistance, which may include access to any records, files, or other 
materials relevant to matters within suo'i special prosecutor's prose- 
cutorial jurisdiction, and the use of the resources and personnel 
npcessary to perform such special prosecutor's duties. 

"(e) A snecial prosecutor may ask the Attorney General or the 
division of the court to refer mattiers related to the special prosecutorTs 
prosecutorial jurisdiction. A special prosecutor may accept referral 
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of a matter by the Attorney General, if the matter relates to a matter 
within such special prosecutor's prosecutorial jurisdiction as estab- 
lished by the division of the court. If such a referral is accepted, the   NoiificatiaB. 
special prosecutor shall notify the division of the court. 

"(f) A SDecial prosecutor shall, to the extent that such special 
prosecutor deems appropriate, comply with the written policies of 
the Department of Justice respecting enforcement of tlie criminal laws. 
"§ 595. Reporting and concessional oversight 28 USC 595. 

"(a) A special prosecutor appointed under tliis chapter may make 
public from time to time, and shall send to the Congress statements 
or reports on the activities of such special prosecutor. The.se state- 
ments and reports shall contain such information as such special prose- 
cutor deems appropriate. 

"(b) (1) In addition to any reports made under subsection (a) of 
this section, and before the termination of a special proscoitor's office 
under section 596(b) of this title, such special prosecutor shall submit 
to the division of the court a report under this subsection. 

"(2) A report under this subsection shall set forth fully and com-   Report ooBtent*. 
pletely a description of the work of tlie special prosecutor, including 
the disposition of all cases brought, and the reasons for not prosecuting 
any matter within the prosecutorial jurisdiction of such special prose- 
cutor which was not prosecuted. 

"(H) The division of the court may release to the Congress, the 
public, or to any appropriate person, such portions of a report made 
under this subsection as the division deems appropriate. Tlie division 
of the court shall make such orders as are appropriate to protect the 
rights of any individual named in such report and to prevent undue 
intcrfercnco with any pending prosecution. The division of the court 
may make niiy portion of a report under this section available to any 
individual named in such report for the purposes of receiving within 
a time limit set by the division of the court any comments or factual 
infoimntion that such individual may submit. Such comments and 
factual information, in whole or in part, may in the discretion of such 
division be included as an appendix to such report. 

"(c) A special oroseciitor shall advise the House of Representatives 
of any substantial and credible information which such special prose- 
cutor i-eceivps that may constitute grounds for an impeachment. 
Nothing in this chapter or section 49 of this title shall prevent the 
Congress or eitlio'- House thereof from obtaining information in the ^ 
course of an imi)eachment proceeding. 

"(d) The ai>propriate committees of the Congress shall have over-   Overeight 
sight jurisdiction with respect to the official conduct of any special    jiiri»diciio«. 
prosecutor appointed under this chapter, and such special prosecutor 
shall have tnc duty to cooperate with the exercise of such oversight 
jurisdiction. 

"(e) A majority of majority party members or a majority of all non- 
majority party members of the Committee on the Judiciary of either 
House of the Congress may request in writing that the Attorney Gen- 
eral apply for the appointment of a special prosecutor. Not later than 
thirty days after the receipt of such a request, or not later than fifteen 
days after the completion of a preliminary investigation of the matter 
with respect to which the request is made, whichever is later, the Attor- 
ney General shall provide written notification of any action the Attor- 
ney General has taken in response to such request ani, if no application 

Written 
DotificatioD. 
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has been made to tlie division of the court, why such application was 
not made. Such written notification shall be provided to the committee 
on which the persons making the request serve, and shall not be 
revealed to any third party, except that the committee may, either 
on its own initiative or upon the request of the Attorney Greneral, make 
public such portion or portions of such notification as will not in the 
committee's judgment prejudice the rights of any individuaL 

28 use 596.        "§596. Removal of a special prosecntor; terminatioii of oflBee 
"(a) (1) A special prosecutor ap^inted under this chapter may be 

removed from office, other than by impeacliment and conviction, only 
by the personal action of the Attorney General and only for extraor- 
dinary impropriety, physical disability, mental incapacity, or any 
other condition that sul»tantially impairs the performance of such 
special prosecutor's duties. 

"(2) If a special prosecutor is removed from office, the Attorney 
General shall promptly submit to the division of the court and the 
Committees on the Judiciary of the Senate and the House of Represent- 
atives a report specifying the facts found and the ultimate grounds for 
such removal. The committees shall make available to the public such 
report, except that each committee may, if necessary to protect the 
rights of any individual named in the report or to prevent undue 
interference with any pending prosecution, delete or postpone pub- 
lishing anv or all of the rep)ort. The division of the court may release 
any or all of such report in the same manner as a report released 
under section 59.'i(b) (3) of this title and under the same limitations 
as apply to the release of a report under that section. 

"(3) A special prosecutor so removed may obtain judicial review 
of the removal in a civil action commenced before the division of 
the court and, if such removal was based on error of law or fact, ma> 
obtain reinstatement or other appropriate relief. The division of the 
court shall cause such an action to be in every way expedited. 

" (b) (1) An office of special prosecutor shall terminate when (A) the 
special prosecutor notifies the Attorney General that the investigation 
of all matters within the prosecutorial jurisdiction of such special 
prosecutor or accepted by such special prosecutor under section 594 
(e) of this title, and any resulting prosecutions, have been completed 
or so substantially completed that it would be appropriate for the 
Department of Justice to complete such investigations and prosecu- 
tions and (B) the special prosecutor files a report in full compliance 
with section 595 (b) of this title. 

"(2) The division of the court, either on its own motion or upon 
suggestion of the Attorney General, may terminate an office of 
special prosecutor at any time, on the ground that the investigation 
of all matters within the prosecutorial jurisdiction of the special prose- 
cutor or accepted by such special prosecutor under section 694(e) of 
this title, and any resulting prosecutions, have been completed or so 
substantially completed that it would be appropriate for the Depart- 
ment of Justice to complete such investigations and prosecution! At 
the time of termination, the special prosecutor shall file the report 
required by .section 595 (b) of this title. 

28 use 597.       "§ 597. Relationship with Department of Justice 
"(a) Whenever a matter is in the prosecutorial jurisdiction of a 

special prosecutor or has been accepted by a special prosecutor under 
section 594(e) of this title, the Department of Justice, the Attorney 

Jodicul renew. 

Notification. 
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General, and all other officers and employees of the Department of 
Justice shall suspend all investi^tions and proceedings regarding such 
matter, except to the extent required by section 594 (d) of this title, and 
except insoiar as such special prosecutor agrees in writing that such 
investigation or proceedings may be continued by the Department of 
Justice. 

"(b) Nothing in this chapter shall prevent the Attorney General 
or the Solicitor General from making a presentation as amicus curiae 
to any court as to issues of law raised by any case or proceeding in which 
a special prosecutor participates in an official capacity or any appeal of 
Such a cose or proceeding. 
"§ 598. Termination of effect of chapter 28 USC 596. 

"This chapter shall cease to have effect five years after the date of the 
enactment of this chapter, except that this chapter shall continue in 
effect with respect to then pending matters before a special prosecutor 
that in the judgment of such special prosecutor require such continua- 
tion until that special prosecutor determines such matters have been 
completed.". 

(b) Tlie tables of chapters for title 28 of the United SUtes Code 
and for part II of such title 28 are each amended by inserting immedi- 
ately after the item relating to chapter 37 the following new item: 
"89. Special proMcator.". 

(c) There are authorized to be appropriated for each fiscal year such Appropruiioa 
sums as may be necessary, to be hela by the Department of Justice as a •nu>on»«i><». 
contingent f\ind for the use of any special prosecutors appointed under ^ USC 591 note, 
chapter 39 (relating to special prosecutor) of title 28 of the United 
States Code in the carrying out of functions under such chapter. 

ASSIONMXNT OF JTTDaES TO DIVISION TO APPOrUT SPECIAL PROSECTTTORS 

Ssa 602. (a) Chapter 3 of title 28 of the United SUtes Code is 
amended by adding at the end the following: 
*§ 49. Assignment of Judges to division to appoint special pros- 28 USC 49. 

ecutors 
" (a) Beginning with the two-year period commencing on the date of 

the enactment of this section, three judges or justices shall be assigned 
for each successive two-year period to a division of the United States 
Court of Appeals for the District of Columbia to be the division of the 
court for the purpose of appointing special prosecutors. 

"(b) Except as provided under subsection (f) of this section, assign- 
ment to such division of the court shall not be a bar to other judicial 
assicTiments during the term of such division. 

"(c) In assigning judges or jjistices to sit on such division of the  Prioritjr. 
court, priority shall be given to senior circuit judges and retired 
justices. 

"(d) The Chief Justice of the United States shall designate and 
assign three circuit court judges or justices, one of whom shall be a 
judge of the United States Court of Appeals for the District of 
Columbia, to such division of the court. Not more than one judge 
or justice or senior or retired judge or justice may be named to such 
division from a particular court. 

"(e) Any vacancy in such division of the court shall be filled only   Vaemey. 
for the remainder of the two-year period ia which such vacancy 
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occurs and in the same manner as initial assignments to such division 
were made. 

"(f) Except as otherwise provided in chapter 39 of this title, no 
member of such division of the court who participated in a function 
conferred on the division under chapter 39 of this title involving a 
special prosecutor shall be eligible to participate in any judicial pro- 
Medlng concerning a matter which involves such special prosecutor 
while such special prosecutor is serving in that office or which involves 
the exercise of sucn special prosecutor's official duties, regardless of 
whether such special prosecutor is still serving in that office. . 

(b) The table of sections for chapter 3 of title 28 of the United States 
Code is amended by adding at the end the following item: 
"49. AmlgDmeot of Judges to dlrldon to appoint apedal prosecuton.", 

DIBQDALIPICATION OF OFPICEBS AKD BlfPLOTEES OF THE DEPAKTKENT OF 
JTTSnCE AND ANNUAL REPORT OF ATTORNET QENERAL 

SEC. 603. (a) Chapter 31 of title 28 of the United SUtes Code is 
amended by adding at the end the following: 

28 use S28.        <•§ 528. Disqnaliflcation of officers and employees of the Depart- 
ment of Justice 

Rnlo ud "The Attorney General shall promulgate rules and regulations which 
raguUtiou. require the disqualification of anj officer or employee of the Depart- 

ment of Justice, including a United States attorney or a member of 
such attorney's staff, from participation in a particular investigation 
or prosecution if such participation may result in a personal, finan- 
cial, or political conflict of interest, or the appearance thereof. Such 
rules and regulations may provide that a willful violation of any 
provision thereof shall result m removal from office. 

28 use 529.       "§ 529. Annual report of Attorney General 
Report to "Beginning on June 1, 1979, and at the beginning of each regular 
Coufr—t. session of Congress thereafter, the Attorney General shall report to 

Congress on the activities and operations of the Public Integrity 
Section or any other unit of the Department of Justice designated to 
supervise the investigation and prosecution of— 

"(1) any violation of Federal criminal law by any individual 
who holds or who at the time of such violation held a position, 
whether or not elective, as a Federal Government officer, employee, 
or special employee, if such violation relates directly or indirectly 
to such individual's Federal Government position, employment, 
or compensation; 

"(2) any violation of any Federal criminal law relating to 
lobbying, conflict of interest, campaigns, and election to public 
office committed by any person, except insofar as such violation 
relates to a matter involving discrimination or intimidation on 
grounds of race, color, religion, or national origin; 

"(3) any violation of Federal criminal law by any individual 
who holds or who at the time of such violation held a position, 
whether or not elective, as a State or local government officer or 
employee, if suoh violation relates directly or indirectly to such 
individual's State or local government position, employment, or 
compensation; and 

"(4) such other matters as the Attorney General may deem 
appropriate. 
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Snch report shall include the number, type, mnd disposition of all 
investigations and prosecutions supervised bv such Ejection or such 
unit, except that such report shall not disclose information which 
would interfere with any pending investigation or prosecution or 
which would improperly infringe upon the privacy rights of any 
individuals.". 

(b) The Uble of sections for chapter 31 of title 28 of the United 
States Code is amended by adding at the end of the following: 
"028. IMaqaaUflotlOD of offlcerc and employee* of the Department of JiuUce. 
"529. Annual report of Attomer OeneraL". 

tmCnVZ   DATE 

SEC. 604. Except as provided in this section, the amendments made 28USC591 •«••. 
by this title shall take effect on the date of the enactment of this Act 
TTie provisions of chapter 39 of title 28 of the United States Code, 
as added by section 601 of this Act, shall not apply to specific informa- 
tion received by the Attorney General pursuant to section 591 of such 
title 28, if the Attorney General determines that— 

(1) such specific information is directly related to a prosecu- 
tion pending at the time such specific information is received by 
the Attorney General; 

(2) such specific information is related to a matter which has 
been presented to a grand jury and is received by the Attorney 
General within one hundred and eighty days of the date of the 
enactment of this Act; or 

(3) such specific information is related to an investigation that 
is pending at the time such specific information is received by the 
Attorney General, and such specific information is received by the 
Attorney General within ninety days of the date of the enactment 
of this Act. 
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